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PREFACE. 



The present work was undertaken on the suggestion of 
the publisher, who judged, from the frequent applications made 
to him for a work of a somewhat similar character, that it 
would be both useful and acceptable. 

There has been no previous work similar to the present, 
except one which is limited to a translation and explanation 
of the latin phrases to be found in Erskine's Institutes of the 
Law of Scotland. As there, are many maxims and phrases 
in common use among lawyers which do not appear on the 
pages of that writer, it was deemed expedient to give a more 
comprehensive collection ; and it is thought that in the pre- 
sent work the most, if not all, of the usual and ordinary latin 
phrases will be found. 

My chief aim has been to combine correctness of state- 
ment with clearness of expression ; and to this end I have 
endeavoured to offer the moat intelligible explanation of the 
maxims and phrases, and to give the most apposite illustra- 
tions of their meaning and application. I trust, therefore, 
that the present work may not be without value to students 
and others, in aesisting them to acquire a knowledge of the 
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technical import and application of those law maxinia and 
phrases, which, in very many cases, cannot be acquired by a 
mere knowledge of classical latin. 

I would have had less confidence in the correctness of the 
different opinions and statements here advanced, bad they 
not been subjected to the revision of others on whose judg- 
ment every reliance can be placed. I am indebted to Pro- 
fessor Swinton for revising a portion of the work, and to my 
friend Sheriff Hallard for revising the whole ; and to both 
these gentlemen I have to offer my best thanks for the 
trouble so kindly undertaken by them on my behalf. 

5 Albany Street, 
EmsBORGH, iStk November 1861. 
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LATIN PHRASES, 

wrrn 

TRANSLATIONS AND ILLUSTRATIONS. 



A Offilo oaqae ad centrum. — From tbe hearons to the 
centic of the earth, lliis |ihnu4c* ib us<.-d to denote the extent 
of the right of a proprietor of land, who, on his feudal investi- 
ture in tiio land, hocomes entitleil to everj'thing pertinent or 
belonging to it, whether alK^ve or below grauiid, sucb ae houttcK, 
trees, minerala. fee It includes also the proprietor's power of 
asing his pn>|>erty as be may think fit, and preventing any 
other person encroaching thereon, above ur below the surface. 
He may erect any kind of buUding on it, and to any lieiglit. 
or be may work the tnineralri to any dojith. 

A contrario senso. — Litemlly, in the opposite sense or 
view; equivalent to tliceommon expression, on the other hand. 
(Stair, B. 4. T. 60, § 1 0). 

A fortiori. — By a stronger argnment ; so m\ich the more. 

A-jnre suo cadunt. — They fall from (or lose) tlicu- right. 
This ■efcrs to the loss of ria;ht in a suhjeet, by loss of pos- 
MSsioiLior abandonment Wlien property has in tliis way 
poawd ..from tlie right of the last possessor, it is confiscated 
atf cad^i^iy, and belongs to tlio Cmwn. or others derii'* 

rif^t therefrom, and dtiofi not, fis in tlic Oftwe of stihject» 
Littfore appropriated, become the property of the finder 
or first fiibseqiient possessor. " ITiinga already appropriated, 
but losTi (^^rgutten, or nbandoned, fall under a different nih* 
ftiim thai which regulates things that liave never been appn>- 
priated. The rule is <fUod nuUiua esC Jit domini refiis." 
(Bell's Prib-, § 12[!1.) Wrecks, prizes taken in war, treasure- 
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trvve, and waif and Rtray goods, all fall to the Crown as cadu- 
eiary. St-e iJw 7tuUit'.s. 

A libello ut libellatur. — From the libel as laid. Th 
terms used long ago in interlocutors of tbo court, dismiesin 
nn ncititm, and pronouncing decrei* of abHolvitor in favour of 
defend*: r 

A me de snperiore meo. — From me, of my superior. Thi 
fonas IbH-t pai't, or claitse of a conveyance of liiTids, whic 
indicates the nature of tbe tenure by which they are to bi 
held, and wlicreby it is declared, that when the feudal titli 
is completcvl the grantee is t<j hold of the granter's su 
rior. 'ITiis is commonly known as an a me holding a» o 
pofffid to a holding de me.. The former (a mt) is now called 
a public buldiiij;, while the hitter (tfc m-p) is termed, V/OJi 
Tlicse siguificjitiuns did not alwoj^a attacli to the rcRpiCctivi 
phrases ; and it may not he out of jilace to notice here v& 
briefly how the change nccurred Origiunlly all lands in S<!Ot- 
laud were held diret^ly of the Crown Prince. He was th 
immediate superior of the lands, and the barons to whom thi 
lands were gifted were his vassals. Tlieir holding was ih fn 
and necessarily' 80, because Lhey could hold of no higher superi^ 
and this, therefore, wa.s originally the nobler of tlie 
holdings. But when the ci'own lands were, for t.1i« in 
part, gifted, and the barons in their turn began to giTi 
grants of land to their followers, the character of the tcuore 
in this respect underwent a change. A Je Trie holdib 
from a baron was a holding permanently subordinate to 
and his successors, whihi the holding a me enabled the 
poneo or grantee, to wlium lands wert* ctmveyed on that tenure 
to pa#» over the baron, and, by i-esignation, obtain an entr 
with the Crown, whei-cby the grantee became a Crown vassal 
holding directly of the Crown, without any interjected subjyc 
superior Thus the fte me. holding, originally the nobler, 
t^ecamc the Iraaer, whilu the a me holding, formerly the bnaer, 
became the public, and the nobler holding of the two. Th 
a itie holding being one of the superior of the disptwer, tb 
disponee must enter with that superior before his feudal titl 
can be made complete. Tliis. formerly, could only bfi done in 
the one way, namely, by resignation in Jmn/rem, as the supe 
rior was not bound to enter a singtdar successor as his vaeaa 
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try ooQ^ruiatioii. NotwilhstAnding Oiis, the practice of enter* 

n»g vassnU hy c«>nfinrntinn is a vrrj' old om* ; and n.4 entry 

l>y tliis mcnle bad iHKJniiK! a matter of iloily [imctiw, it wiib 

I'cndered obligatory on BUperiorH so t*t entnr vawials by tlie 

Tmnaference of Landt* Act (10 arid 11 Vict, cap. 48). llm 

bnldiuj^ lUMijt rnKjututly to be found iu practice is the alt«raa- 

^We nnti, a vie vel de mi!. On this, the disponee could formorly 

either infefb as the dinpcner's vnsHal, aud thus anvc an mitry 

with the Bupfrior, or, by n.*!>igiiiiUon or »>iifirmatiun, enter at 

*^iice \nt1i the over superior Tha former oourse wa& oiost 

freijueiitly followed, a* »iiub(te<]uent confirmation actc^l rdiv, 

Ui<! had tlte I'tTt-ct, in the event of a ooiupctitiun, of uinkiuga 

b"IJiiig, originally baf^e, a jiubtiR one, as fn»m tlip date nf Uie 

iufl-ft,iii(!nt on the tie vie precept 'Hie elliict, pmcticaJly. of 

widi pnxi^iduni was, to save the espeu^e of an entrj', while 

tlie holdin^r could be rendered public and indofeaoible at any 

time by I'lmririnntion. 

A mensa et tore — From bed and board. I'his is a 
judicial se[iaratiuu of husltiuid and wife, whicli tlie wife may 
obtain on tliu ground uf cruttlty, &c It piit«t an end to the 
hunltaud'ft powois over tlje wife's person, but does not other- 
wise interfere with bis maiitid rii^hta. Until very lately, it 
wuK the only kind of sepaiution granted by the law courts of 
England, a divorce a vinculv not being obtaiuable, except 
nndt.T an Act of Parliament, Tliis h now altered, and the 
Uw of England baa become ultiioyL the aamo as that of Scot- 
land on this point A eepu^tion a tiwiua et Umt may be 
the result of a vi-ihiiiljiry coutnict Vwtween the parties. 

A morte testatoris. — From the death of the teatator. 
A Ifpicy or bof[ue.''t d(jt?s not vest in the legatee or beneficiary 
until this event take» place ; and theretbrt;, where the legatee 
pivdeoco^a the tetiUitor. if there be no providiun to the con- 
trary, Uie legm-y lajiseK, aud the legatee's successor takes no 
heni'lit nniler the bwiuest Tlie plinwe is used to diBtinguifth 
between tbo»u rights under a uettlcmenC which vest upon the 
death of tbe tostivtor, aud those of whicli the vesting is post- 
poned to a IjiUt perio<l. 

A non domino. — From one who is not the proprietor, A 
conveyance by such an one, with infefimeut thereon, aud oon- 
(foquent [Mffi&esBion, and acts of ownersliip for forty yesra. 
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rendci-R the possesRors LUlo unaHRailablc, except on tlie gi-ound 
of falsehood, Act 1017, cap. 12. Within the prencriptive 
period, thy objection that the title proueeded a nwi dvmino, is 
fatal 

A non babente potestatem. — From one not having 
power. TIUb i« akin tt' thu preceding phrase, and may be 
ilhifitratod by reference t« n. practice in convf-yancing ufton 
reswrted to, bewiuse simple, mid as a meiins of" saving expense. 
If A, dispones gi'ound, which he holds on a personal title, to 
B., he cannot grant warrant for the infeffcment of R, biinself 
being uiiiufeft ; but be can assign to B- the unexecuted preoopt 
of saeine in hift (A.'s) own favour, and on it B. can complete 
his feudal title. li' , instead of thus iwsigiiing a valid precei>t, A. 
himself grants a precept for the Jnleftnient of B,, siicli a precept 
is a lion hahente lyotestatem, and ineffectual. Ilm is a defeofe, 
however, which as we havo seen, is remedied by pi-cacrii)tiou. 

A pari. — Eijiially ; in like inauner. (Stair, B. 2, T. 2. § 1 2). 

A quo invito aliqoid exigi potest. — From whom flome- 
tbinji; may he exacted agaiut^t his will This is given by 
Ersktue (B. 3, T. 1, § 5) as a definition of a debtor in &]>erfect 
obHgation. In obligations mei-ely natural, fulfilment is volun- 
tary ; a ci^-il obligation, being " that tie of ]K)sitive law by 
wluch one is hound without any foundation in eijuity," al- 
though fouuding action, may 1>e successfully rosistnl on many 
grounds, as, for instance, fraud ; hut mixed obligations, where 
law and equity combine, lu-e prestable, and fulfiiuieut may be 
enforced, whetlier the obligant i« willing to fulfil or not. 

A rubro ad nignun — Litei-ally, from the red to the 
black. Acts of Parliament fijrmerly had their titles printed 
in red, which thus obtained the name of "rubrics" ; and this 
phrase means that the ruVtric, as a part, of flic statute, may be 
considered in construing the Act itaelf: "Where the title of 
a statute ia either framed by the legislature itself, or hatli 
received its tacit approbation in any succeeding enactment, it 
ought to be accounted part of the statute ; and of course an argu- 
ment may be prcpej-ly drawn, in that case, a ruhro ad mgniin, 
from the titlH tu llu- Act it^lf."— Ei-sk., B. I, T. 1, § 40. 

A vinculo ntatrimoniL — l-rom the bond of marriage. A 
divorce a vinculo sets the parties oa Iree from each other an 
if Uiey hftd never been married, and entitles each to marry 
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»K**ti, Wen during the lifotime of the previous spouse. A 

sepaMtiiui <t /fWJiJ*(( et tot'o has not this effect See A 'inensa. 
Ab agendo- — From actiug. A person is said to be ab lUfendo 
vheu ineiijiacitatod fruin business, ur trausiu-'tiuiui of tuiy kind, 
thr-iu^li old age, mental weakness, or any other cause. 

Ab inconveuirate. — From inconvenience. In certain cases 
an /u^mont ah -tHCotivtinientfi hna gi*eat weight, and such nn 
arg;umcnt generally Arisen in qucstiona of cnnstnietion, either of 
a private writ or of an Act of Parliament. If in a private 
deed (as, fur example, a deed of settlement) there be equivocal 
expressions, and great iu convenience must necessarily follow 
from one construction of them, this will go far to aliow that 
Huch a ooitstruetiou is not acconling to the true Luteutiou or 
nieBiiing uf the gntuter. In like uiaiuier, in ci->nHtrniug Acts 
of Parliament, if the meaning «f it be doubtful, that con- 
stTuction will not be regarded as the right one, which will 
ftecasinn great incnnvonicncc in carrying nut its provisions, if 
it will bi-ar another conatruetinn nut liable to this objection. 
But if the terms of the deed or of the statute be plain, having 
iL necessary moaniug, it must bear that construction, and that 
construction only, whatever may be the inconvenience arising 
from such a courseL 

Ab initio. — From the beginning. 

Ab intestato. — Fruiu a pei-son dying intestate, "Hie pro- 
perty of any one dying without disposing of it by a valid 
dt'.ed. iR distributed. according to certain fixed legal rules; and 
piC'pcrty 8o accpiiied is said to be derived ah ijtti'irtato. 

Absque ipsiuB regis speciall licentia. — Without the spo- 
nial authority of the King himself. This forms ]>art of an 
enactment. pui«H!d iu the reign of David 11., cap. 24, which 
prohibited the Crown vassais from alienating their lauds with- 
out first having obtained such special warrajifc for doing ao. 
A sulwequent statute (Kobert 111., a 1 !)) decliired such aliena- 
tions, without previous license, to be a ground of reoogixition, 
or foiTeiture nf Ibe fee, 

Acceptilatio. — A mode, under the civil law, of extinguish- 
ing a verbal obligaliotL It cunsiated in the creditor declaring, 
in the pi-escribed form of words, that he had received from 
his debtor that wliieh was due, when in i-oality he had ra- 
Ci^ived notliing. It was the form adoptred by a ci-editor who 
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wiftfaed graiuitou(i>1y to release the dobtor from his oIlligattoD. 
The Rftinij name in given to a gratuitous discharge in our law. 
(Ersk.. B. 111.. T, -t, § S) See StipuUfh. 

Accessorinm principale sequitrir,^ — An accessory follows 
Hie principal to wliicb it is an accessory. Wbere two thinga 
st&nd in such intimate connection, that the one depends upon, or 
id derived from the other, the accessor^' TH;longs to him who baa 
right to the ])rinciiial Ruljject. So the proprietor of land is, 
on this principle, also the proprietor of any buildingR erected 
on it, and of the fiuita it yields (there being: an exception in 
certfun cases as regards LndiistriiLl fruitw) ; tlie ow^ler of vested 
uapltal haa right to its interest and profits ; and the owner of 
cattle to their uHsprinjo;. The same principle applies to accee- 
8ory oMigTitions, aa, for exaui[iie, to cautiuury. Tiie eautiuiior'a 
obiigation being aceessory to tliat of the priaeipal delit<fr, id 
diachar^d on the extinction, in whatever way, of the princi- 
pal obligntioM. 

Accessorinm sequitor naturam rei cni accedit.— An accea- 
sory follows the nature (or, acquires the character) of the 
subj'^t or right to which it accedes. Erskine ilhistrates thi8 
by quoting a cum; wliere " one who bad, in Hecnirity of u j>ur- 
chafie of lands, acquired right to the escheat of the seller, was 
not allowed to ascribe his possession to the gift of escheat, but 
was obliged to apply it to the niiimto of sale, because that was 
the principal and the sovereign right" (R 11., T. 1, § 3t>). 
The right, as donee of the Cmwn in the eaclmat, became thus 
a mere ixirrob()mtion, and [lartuok of the character of theant*?- 
cedent singalai- title. A fai-ther illnstration may be token 
from the case, where an a<Iditional moveable security is taken 
for a debt already boritubly secured. The taking of the mov- 
able security docs not make tlio debt moveable, but, being an 
accessory, would partakp of the nature of its principal, and 
would consotiuently, in a question of succeiision, descend to the 
heir, and not to the executor. 

AccideDtalia.- — AecidenLs of a contract, in opposition to 
the ess^-n/utlUi, — e.ssentiai parts of it ; as in a contract of sale i 
the right of preeuiption may be added, which is an accident , 
of the Ofmtract; but the agroed-on prioe is an essential of it. 
'IHiere may be a contract of sale without the former, but there . 
cannot be such u eoatract without the latter. 
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Accidentalia fendl — " All provisions in the feudal con- 
tract, whicli .-vrt ueitber of tlie ossoiioc, nor of the nature of a 
ffli" (Ei«k.. a n., T. 3, § 1 ly Sucli, for example, as the 
iiMdition. that witliin ft certain period snlijw^i*! of a Used value 
sbsll he t:r».-cted oq the land fcued, or conditions restricLive of 
biiililiug. 

Accipe ecclesiatn. — Roct-ivo tliia church, or living, llie 
fonn of words sometimes used by a patron m pi"escnting an 
incombeut to a vanvnt cure. 'J'lxitlo tiM eccle^avi (I deUver 
the living or church to you) wtw altto a form of expreasion 
soniotinn's used. 

Aocosatio sospecti tatoris. — Accusation of a sust)ected 
tutor. Tiiia wjih an action imder the ciahI law against a tutor, 
arising out of ceiiain cireuniatances. If lie waa unfaithful in 
performing his duties, such as failing to have alimony doereed 
to the pupil, or was of bad character, he might bts removed 
from his ofHce as su^pectus, ou an application to the Fm^tor, 
At the instance of any citizen. Such an application with us 
can only be made to the Coui-t by one of the minors or pupils 
next of kin, or by a co-tutor or co-curator of the suspectUA 
By the Pupil's Protection Act (12 and 13 Vict, cap. 51), it 
is made competent to the Lord Advociite. where he baa rea- 
Bonable grounds for suspecting " malversation or misconduct 
on the part of tlie tutor, to apply to the Court for his re- 
moval. 

Aoqu^ta et acquirenda,— Things acijuired, and to be 
Bc<|uired. Some forms of dilig«nco atfect bi>th these classes of 
subjects, while others only affect the acguisiia. Arrestnieut 
only attaches what is no-iuirod or due at tho time of itw being 
used, while inhibitiim atliicfca both subjectfi aocjuired at the 
time of inhibiting, ami tho.so acquire^l subsequently, so long 
aa the inliibitiou remains undischarged. In like manner, the 
adjudication of a banknipt's estate to his trustee ii.flix'its both. 
and ojwmtes like an inhibition, until the bankrupt be dis- 
charged and reinvested. 

Actio. — An action ; that is, tlie means whic^h one person 
employs for obtaining, from a properly authorised judge, a sen- 
tence uf)oa S4ime other purson, ordaining him to fulfil some oUi- 
gati«in under which he liea The various kinds of action under 
tJje civil hiw weiv numerous and comj)ncated. They arose from 
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fijurcliief sources, namely, contracts, quasi-contracts, delicts, and 
quasi-delicts, each of winch had seveml divisions and subcUvi- 
aions ; and the modes of procedure in raising and prosecuting 
these actions were difTeicnt^ at difTerent |>enods in the history 
of the Roman law, Stime actions wero private and personal, 
which could only be raised by the person having interest, such. 
as th6 action ex stipulatii (arising tVora a stipulntion or verbal 
contract) ; while others were popular, and could be sued by 
any citizen. The latter were i^garrled aa affecting the public 
interest^ and therefore could he raised by any one ; af . for ex-^ 
ample, the uccimitlo euapeeti ttito'ns. Some contnictH gave 
rise to two different actions, which were reepectively termed 
diredd and vontraria., the former being thatwliich arose directly 
and ufcessarily from the contract, and the latter being an ac- 
tion not necessarily aiTHing, hut whifh had ariHoii from cu-cum-, 
stances attendant npon tlie contract, and in connection with i 
fulHlmenL To illustrate the chHxacter of these counter ac-: 
tiona, take the contract of deposit, ondcr which the dopoeitarj 
roceived something belonging to the depositor, t<) he- kept!) 
him, and restored when the dej>ositor rec|uired delivery. 'Hie 
eoutract gave rise to an action at the instance of the depositor, 
to enforce delivery of the subject deposited, and this was called 
the aetio dii'ecta dfipoaiti; and it might also give rise, sUhough 
not necessarily so, to another action. If the depositary had 
expended any sum in the preservation of tlie deposit ; if he 
had been at tlie oxpeui^o of nourishing it, aa in the case of a 
living deposit, cattle, &c., or had incurred damage through the 
deposit having been made, upon all or any of these grounds 
an action arose at his instiince against the depositor for reini> 
buraeraent of the sums expended, or for indemnification on 
account of the damage sustained. Such action was called the 
cuiv^ eonintrui- iltyxmti. Tlie right of the depositor to the 
redeliverj' of the subject being an essential part of the con- 
tract, it gave rise to the actio diwcta; butthearfio«/n/r(M"ia 
anise from circumstances not essential to the contract, and 
circumstances which might never have arisen. It would be 
irrelevant to the pnrpose of this work to enumerate and explain 
all the different actions under the Konian law, but such of 
thum aa have been referred to by the institutional writers on 
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^'Olch Jaw will now be ndverted to. And first, may be noticed 
Q^'e ditfercnt clatf^cii of actions, viz. — 

AcTlONKS BON-K nDEl-^Aotifins of good faith. This term 
was applie«l to these actions iu which the judge wae en- 
titled to decide, not simply nccording to tlie strict dvil 
Iaw, but according to equity or gvod faith, and uuder 
lis class fell actions arising from the contracts of sale, 
location, partnership deposit, pledge, kc Action-s of good 
laith were oppottcd to 
AcnoSES STiihTi JURI.s. — ActioTiB of strict IftW, whftn* 
the judge could only regard the strict terms of tlie 
contract and decide according to the rules of law affecting 
it, witlioiit regarding the etiuity of tlie question at issue. 
AcTloNl-s POPULARES.— Popular or public actions. This 
class of actions haa already been alluded to. They arose 
out of circuniBt^uices affecting tlie public intereal or 
welfare, and could be raided and proHucutud by any 
citizen. 
AcTiosEs UKi PERSECUTOit!AK. — Actions foT the recovery of 
somethiTig belouging tu thv jiursuer of tlic action. Tlieso 
actions wftrft nised where the pursuer had a right to, and 
^insisted on de lively being made to him of the ipvum 
i« of the subject sought ; but they were also ust'd 
ir tho recovery of something due to the pursuer. 
{ctiones in revi, were chiefly for recovery of theippwm 
)U», and arose from a juit in re, although they might 
include n demand for indemnity or penalty. 
AcTiONKS FKNAi.RS. — Penal actions, or actions having penal 
conclusions. Uuder these actions the pursuer not only 
Bought for the fulfdment of Rome obligation incuin1)ent 
the defender, liut abio for a ]>eeuniary penalty, on 
Cmccount of its nonliilfllmeut. The action competent 
against a virions intromitter, was of this class ns he was 
bound not only to make good to a just claimant, what 
he had acquired though his intromiaaion, hut was 
bound for the whole debtti of the deceaaed, with whose 
eifects be bad in t< remitted, even where thew were not 
of value equivalent to the debt The same action m 
applicable in our law to the recovery of violent profits 
from a possessor ia inula Jiite. 
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Wc proceed now to notice such of the particular actions of 
the Roman L»w, oa arc referred to by Scotch institu- 
tional wriUfrs. 

A<mo coMMODATI, — ^llie action arising from the (xwitract 
of commodate,- — a contract under which one person gra- 
tuitously lent to another a cwtaiu subject, the borrower 
undeitaking to return it to the lender when the pui-posc 
for which it had been leat was accomplished. Tliia con- 
trftot gave rLsio both to tho nrtio dirpcfa and c/tUniria, 
the former being thftt by whicli t!io lender enforced the 
redelivery of the subject lent, and the latter being the 
action coniputcut to the borrower for the recovery of any 
cxtrnoniiiiary expenses retiuired to be outlaid on tUa 
preservation of tlie subject. 

Actio communi dividUiVDo. — An action for the division of 
a subject held by aevemJ proprietors in joint property. 
When one of the joint prnprietors gathered the fruits of 
the Bubject, he was bound to account for them to the 
others, who, iu their turn, were bound to relieve liim of 
a share of the expense of management. These oblij^ 
tions gave rise to this action, which is aimilar in prin- 
ciple to that known in Scotland as an action of division 
of (Mimmonty. 

Actio citiatel*. — See Adio Uittke. 

Actio emptl — lliis aetion, as well as the actio venditi, 
arose from tlie contract of side, and were Iwth ac^wnes 
di'i'eet.te. The actio veyidili, competent to the seller, was 
the action by which he recovered payment of the atipu- 
lat-tnl price. Tlie actio emjytl wa.s that conijtetent t-o the 
purchaser. Under it he could compwl diOivery of the 
subject sold, or where tho subject was <-.rfra. commerciuyn, 
and could not be delivered, could obtain indcmniiicatron 
for any dtunago he had sustained. These actions are 
aometiratiH pAllod ex emjiio. and ex mndito. 

Actio ESliRClTOiUA. — See Actio Inniitoria, 

Actio expilaTjS: ii£Ri:oitatis. — An action for reooveiing 
the penalties of a pilhi^ed heritage or succession. Tlijs 
action, among the Romjuis, was nearly equivulont to 
the action in Scotch law against a vitioua introniitter. 
Any ooe who took away, without right or authority to 
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do so, any piut of the sucoesaion or efttate, was held 
guilty of the m-nwft Kij^ilaUn fumTdiiutw, which was 
regarded as tlieft This actiion could bo brought agaiiist 
almost every person guilty of tho crkrun, but it could 
not be brought against the widow of the deceased whose 
estate "waa jiillagcd. llui inini«liineut attached to this 
crime yuan reckoned ea^raordmaria, and was in the 
diaa-etjon of the Judge who decided the ca^e ; like all 
thtifls, however, the sentence in this action interreii 
infaniy. 

Actio fashum ekl-iscund*. — An action un.Jer whieh thi* 
NUt'cessiun {kwrcilttits') was divided among the lieirs. 
This action only differed from that cirniTnuni (Hvidundo, 
in respect of the peculiar character of the subject divided. 

AcTIO KiMl'M UKGUNDOKUM. — Au action forrtxitig the bound- 
aries of adjoining lands. Tliis action was competent to 
eithw [irojirietor wlien the land marks had been fraud- 
ulently removed, or if tboy had decayed, and the judge 
■was entitled to mark out the boundaries, when !ic had 
ascortaiued that his intoi-vention was necessary. Tn fix- 
ing the boundaries, the judge was invested with consi- 
derable disuretioimry power, and could for the purpose of 
making the Imumlaiy more dear, adjudge part of the 
land belon^ng tr* one, to belong to the other, sentencing 
the latter to pay the former the price of land so adjudged, 
which price the judge himself fixed. The effect of sucli 
(uljndicaLion wa« to tmnsfor ininu-tliatoly (liu pmperty tn 
the person in whose favour it was made. Sheriflii, and 
other judges-ordinaiy iu Scotland, arc vested with a 
somewhat similar power. By the Act ItiGO. cap. 17. 
they are authorised, " where a landholder propofiea tn 
inclose any part of his giwiuds, to appoint, at his suit, 
a visitation of the marches between him and the adja^ 
cent proprietorfi ; and where they are crooked, or other- 
wise improper for a fence, to adjudge such paii of tho 
gi^ounds as occasion the inconveniency, fix)m one pro- 
prietor to the other, for gruundH of equal value, so that 
the fence to he made, according to that adjuclicjiti'in. 
shall be' reputed the common march for the future, llus 
power is not limited by the intendment of the statute 
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to small parcels of ground, but readies to tlmt quantity 
which produces the iuconveniency, though it should 
amount to several acrea" (Ersk., B. I., T. 4, g 3.) This 
proceeding is kiiowu iu our law as the sti-aightiug- of 
marohcK. 

Acrro institokia. — An action against a master or a father 
who bjul respectively given a slave, or a child mh jwtes- 
iate charge of a certain business, to enforce liabilities 
incurred by the slnvo or cliihl in reference to the hu8)- 
ness which each had been appointed to conduct 'lliere 
is a similar grouiiid of action in our law. A. husband is 
liable for tha obligations incurred by a wife in a busi- 
ness in which he liaa placed her, or which she superin- 
tends with his acquiescence ; a principal is bound by th« 
acU of his agent, where tliey do not exceed the onlinarj- 
powers of such an agent, and " tlio person wlio has the 
management of a shop has a presumed general authority 
to bind hii< principal by his proper acts of administration 
aa shop-keeper," — (Bell's Pi-in., § 231.) Tlie atiio exei'- 
citarUi is of a like character, but refers only to the acts 
of a ship-maater, which are binding upon the ship-owner. 
Tliese actions derive their nanien from the pei-son charged 
with the management of a busiDess being called institor. 
and tlic person to whom the ship's daily profits belong 
being calh-d ejxrcitor. — (Juat. Inst^ B, 4, T, 7, § 2.) 

Actio pai'i.iana. — This was an action given to ereditoTa 
by which they could recover property alienated by their 
debtor in fraud of their ngbts, and was competent against 
persona aequixing the property by a title importing clear 
gain, but not against a purchaser for a valuable consi- 
deration, unless he waa aware of the fraud. This action 
could eitlier be brought a« a real action, fur rieco%'ery of 
ttw property it&eLf, or as a personal action fur its value, 
the former proceeding upon the fiction that the property 
bad never been duly delivered, and bad, therefore, always 
remained among the goods of tlie debtor, into possession 
of which the creditors bad been put. Tliis action ac- 
quii*ed its name from the Pnetor Fauius who intro- 
duced it 

Actio PiGKERATrru. — This arose out of the contract of 
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pledge, and was either directa or coi?(raWa. Tlio actiun 
d'nrda waa at tLe iiistajico of Uio debtor tvIkj Imd 
pledged tlie subject, agiiinst the cmditor with whom it 
•was pledged, to compel restoiution of the pledge after, the 
debt was discbai^d in security for wbich it bad been 
g^vcn ; or, to compel the cretlitor to ])ay over the l(alanc« 
in bia hands after deduction of his debt, if in vii-toe of 
his right he had sold the pledj^e. The acrtion contmria 
was at tbe instance of the creditor, by wliicb be ooiild 
obtain reiiiiburaement of any necessary expense he bad 
been put to in preserving the pledge ; or indemuiiicR- 
tion, wlici-c bo hail bt!cn dispossessed of the pledge, 
which miglit occur where the debtor bad pledged some- 
thing not bis own. 
Actio qdanti mikoris. — This action, as well as tbe actio 
redJiibitoria, arose from the contract of sale. If tbe 
pnrchaser, after delivery, discovered some latent fault in 
the subjt^t purchased, ho wiw entitled by the adio red- 
hiitUo'ria to have tho seller ordained to take back the 
subject and restore the price ; or, if the purchaser wa« 
so disposed, be might retain the subject, and under the 
action <pianH minoris (which was also called tho actio 
Oi^imati/ria) retwiver an much of tbe price an cxcociliHl 
what he might reasonably have given for the subjert 
had he known of the defect The actio TedkHnioria 
umld be raised any time within six months of the sale. 
and the actio <eatimoJoria within a year, but of thi'^e 
actions the purchaser had merely an alternative choice, 
for tbe raising of one of thein, excluded tlio other. Tbe 
actio quanii riii-nf>rijt, in so far as it proceeds upon the 
ground of tbe value of the subject being disproportioned 
to tlie price paid, is rejected by the Scotch law, but the 
<tctio retUtihitorm is allowed in those casoa where tbe 
purcha&er vfZR not bound, and could not satisfy himself 
of the soundness of the subject bought, as for example 
in the case of purchase by sample. Tbe subject, how- 
ever, in such case, cannot, as under the Roman law, 
be rctfuned for six months. The examination of it must 
be made wiLlj all due speed, and undue delay iu objecting 
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to the character or quaJity of the fiiihjoctj vW\ Imm* nil 
action fur restitutiou of the price. 
Actio hkdhibitoru. — Sue above. 

Actio tiitel^ vel cubatel^ — An action (directa) conipt'- 
t«nt to a minor or liis heirs against a tutor or curator 
when his guanhanHhip came to an end, to coui{k;1 htm 
to rentier accounts of his intromissions, and jwy over the 
estate to thu minor. Tlio tutor or curator htid the actio 
eontraria xmder which hu might obtain indentnitication 
for all expenses incurred und engagements contracted by 
reason of the guaixlianship, as woll as a discharge of hi$ 
office and administration. 
Actio vi:njhti. — See Adio ttnptl. 
Actio contra deftinctum coepta, continoatur in hsredes. 
— ^Aii uctiim conmicnced a^ainist a ])enion deceased trans 
raits agaia'it liiw heira. This nile is not univereal, because 
tliere are actions properly personal, which do not transmit 
either to, or against heirs. Such are all actions for recovery 
of penalties arisiDg ex delicto, which do not transmit against 
the Iieii-, who m not liable for liis ancestors delict. FennJ 
actions do not transmit, but it is othenri^e as regard actions 
for civil reparation and damage. Some actions, («« for ex- 
ample, actions for damages on account of defaniatiou, &c,) being 
in a measure peraonal and not transmissible in the ordinary 
case, do nevertheless transmit to, and against heirs, if tliere 
has U^eu litiscontestation. 

Actor — Pursuer or Plaintiff Reus. — Defender or de- 
fondant. 

Actor debet sequi forum rei.^A pursuer must follow the 
forum, or court of the defender ; that is, a pursuer raising an 
action against his debtor or obligant, umst do so before the 
forum or com-t within whose jurisdiction the defender may ho 
at the tune. The rationale of this rule is obvious; for if the 
defender be outwith the jurisdiction of tliG Courts before 
wliieh he has been cited, any decree of that Court will be 
valueless, there being no way of enforcing it. 

Actor soqnittir fonun rei,— A pursuer follows thf^ forum 
or court of the dcfcudci-. Another and more frequently adopted 
form of the preceding phrase. 

Actore aon probante aheolTitnr rens. — A pursuer not 
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having ])roved liis case, or ostablislied his claim, the defender 
ta asHoilzind. It lios with a purttiier to RuKstoiitiate any claim 
which he advances, and until he does s«, the defender ouinot 
be required to refute it TJius whei-o the question is a right 
of |Kfrsession of a suhject, lifUl by tho defeiidt-r, lie (the de- 
fender} is not bound to shew any title to the possession, until 
the pursuer has shewn a suDicieot titio to call thnt possession 
in question. Nor can bo. be disjiosst-jispd, until the pursuer 
shews ft )Httter title Ih&ii that on whieh the defender holds. 

Actori incumbit prohatio. — Proof (of bis vase) is incum- 
bent upnn a [lursniT Aniither form of the preceding phrase. 

Actum et traotatum. — Done and bransacted. See Ersk., 
B. 3, T. 4, § 22. 

Actus. — One of the chief niral sprvitudi-s of the Rttnuin 
law, which conferred upon thft domiuant owner the right of 
driving cattle or a vehicle along the road or way, burdened with 
the servitude. It generally included the servitude of more 
right of passage, called the /ua euiuli. The right of actuM 
was the jitA agendi. Similar to the (utus arc the Sootcli 
servitudes of Horse road, Coach or Cai't road, and Loaning for 
Cattle. 

Actus animi. — An act of the mind : intention. The 
animus entei!^ into many questions of law, as an essential ele- 
ment. Thus, for example, in ucquiriuj:; a domicile, mere re- 
didence is not miffieient, if there \h> not the intention to ac- 
quire it, as domicilo can ouly bo acipiirctl an.!mo d fado. 
Again, consent, wliich ia efsseotial to all contracts, is an actus 
animi, and is presumed in all cases where the contract is ex 
facie- ivgular. But this presumption may in certain eases bo 
redarguud, as in the reduction of a deed, on the ground of 
force or fear. In such cases, however, the burden of proving 
lies upon the person challenging the c<mtract or deed. 

Actus legitimus. — A legal act, i. e. an act requiring 
l^al solemnity in its performance. The solemnity may con- 
aisl in the form of the procedure, or the persons present at it« 
perfunaanoe. Such acts wore numerous ujidor tlio civil law. 
including nuincijHUio, acceptUatio, ixiforia dntio, &c The old 
ccrcinuuy of giving sosine in om* law, was such an act, requir- 
ing the ohservonco of certain solemnities in its performance, 
as eo!. gr, the presence of the superior or his bailie upon tba 
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ground, with the notary, witnesses, and attorney of tbe did- 
ponee, the delivery of the requisite symbols, taking instru- 
ments, kc 

Ad anctoritatem pnestandnm. — For interposing or adding 

tlieir authority. Interdictoi-s and curators ml Hies are appointed 
for tliis purpose merelv, 'I'ld incur no pcrsotuiJ liability, Lhroiigh 
the performa.noe of the dutiesof thuir office. Tutorn and cumtors. 
Urn one given aa a giiardian of the pnpil's person, the other, of 
the minor's estate, are liable for the cxei-cise of a care and dili- 
gence, in which persona of the cloas we are dealing with are 
not hound ■ Intoirlictoi-s give their consent to the deeds of 
the person inteniicted, and by such cousfut incur uo responsi- 
bility in warraadioe, &c. \ while curators ad liiee, by tlteir 
becoming ptu-tiea to a suit in that character, incur no liability 
for expeuftCR, &a Such persons are appointed merely to tlieir 
respective offices aA prixstandam aucioritatem. 

Ad captandnm lucrum. — For the purpoHo of making gain. 
Stair. B. II„T. ■*■. § oi. 

Ad captom vulgi. — Suited to the common understanding; 
easily understood. The phrase is used by Einkine (quoting from 
the aphorisms of Bacon) b& expressive of the manner in which 
statutes trea,ting of mattcre " concerning which persons do not 
usually lulvise with lawyers, but trust to their own judgrnent,'* 
slumliJ Tif fraine'i. 

Ad dvilem effectum. — Am to the ci\'il effect. Tbe civil 
effect referred to in this phrase is the effect or result of any 
act at common law, as distinguished fiTini the effect or result 
of tbft same act before a criminal tribunal Many acta bava 
this double effect. A person charged with culpable homicide 
may be sentenced to be punii^bed for his criminal act by the 
Justiciary Court, but that doss not exclude the civU effect of 
his act, which still exists in the shape of an action for assyth- 
ment at the instance of the next of kin of tbe deceased. A 
thief is liable at common law for the value of tho goixls stolen. 
The civil effect of the crime of peijury was formerly, to render 
the person guilty of it incapable of bearing testimony in a 
court of justice. The decision of the one court on the ci^^il 
eflcGt of an act does not in any ca^c rule the decision of the 
other court. The Court of Session may find that a bill alleged 
to be forged is a valid document of debt, and ^ve decree 
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on i*s J^ufc Uint will not prevent a cTiminal ]jrosecutioti, nor 
tlie punifihincnt of the forger, if his crime is made clear bufbru 

Conrt of Justiciary; while, tm the sftiiie jirinciple, should 
sUogod foi^cr Ije acqiiittaci on the criminal charge, tlm 

rt tif St-ssion may, nevertheless, hold the bill to be a for- 
gery, and asaoiiKie the deft-ndcr. 

Ad convincendam conscientiam jndids. — Sutiiciont to 
BStlsfy the moral conviction of the j»d£|;e. (Stnir, 13. (■, T. +5, 
§11). Thia riifen* to queatious uf pnjljation, where dii-ect 
invofiif acta allej^cd caimut be obtaineil, and where the judge 
nt'ittitW to {ux'ept uf less tliftii sm^Ii din-ct evidence. This 
«*)d to occur fre(|ueiitly in eases of alfiliatioii, where the judge 
might be SHitistied of the paternity nHthcut direct proof of con- 
iic)tl'Hi, althini^h in snrli cnses tlie proof rorjuireil to aiiiomit 
to more than aironlin^ a ground merely for siifipicioii. Whi'n 
Ibc mind of the judge has thus Vwen con%'inced, an oath iu 
■I I'liient is nllDwed to complot* the otherwise defw;tive 
L : ' , but the oath in supplement is now scaiicely known in 
praclace, ha by the Act l(i and 17 Vict, cap^ 20, parties are 
«II'iwed to \>e examined iiH wJtmsmes for thfimw^Iven in almost 
"II casts. On lliis iKiiiil. st* the opiniotifi givt^n in tJie case uf 
Srott, 2d Dec. 1850, 19 D. 119. 

Ad fiictum pr»8taJidum.— For the |iei-fannancc of a cer- 
Uia furl. In jjopuiar langiinge obnust all obligationa may be 
f wl in be of this class, but tliyre are only obligations of a 
peculiar cbanictcr denoted by Uie Ivffil wgnitiwition of this 
Jihpwn'. Tlie I'liligalinn of a dehtur is dearly uiie for the p«r- 
forumiice of a certain act, namely the payment of his debt ; 
*tiit u ilecrce at the instance of his creditor would not be t**nne<l 
1 'Wee lid Jnctti/m pnr>'taiulurn. An obhgatiou ad /udwn 
ptYBi^uiu/rfm is one fur the jKirfonnaiu^ of an act within the 
pwor of tlie obligimt. and thus a dee.ree of the Court, order- 
iiig d«Uvery of certiiin writs, would be so termed, as hIso 
wiiuld a decree chni-g^ng a superior to enter a vassal tii 
w'wio he had refu&ed an entrj'. 'Hie ditferenee between an 
oTilumry dceite and one <i<i factum jiixest^ndum, is of no 
gra»t prnctical iiojiortaiice in the present day, although it wna 
Dotal ways m ; fivr ii very material diJTerenco existed between tlie 
olfIigati'"m foi- |xvyment of liquid debts and tlie j^erformance of 
arts witlun a person's power. For recovery of a debt the creditor 
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could attacli the debtor's estate, real and pentonal, but obliga-^ 
tions ad factum prieistanduTn could be luady ofiwtual by letters 
of homing. Under that foiin of diligeiiuT, if a persou was put i 
to the horn for non-perfomaance, he waft held to be A rebel, 
hid gooUw were escheat, and for putting him to death no on^i 
cmild \>f- punished. Ix-ttemnf Imniing wort; afU-rwards (I fiH-^) 
granted for paynieut of debt, but the effects fonuerly resulting 
from this kind of diligenco were abolished by tlie Act 20 Geo, 
II., cop. 50. By the Act I and 2 Vic, cap. 1 1 1, letters of 
homing m-o dcclnrral to be still competent, but it is provided 
that a creditor adopting that form of diligence shall not be 
entitled to rcoover the expenses iueurred by it. unless he can 
fibow that it would have been incompetent to have proceeded 
under the Bunpler form uf diligence inti-odncwl by that sta- 
tute. There is still this dirteitnce between an oixlinaiy debtor, 
and a debtor ad fadum prc^standwm, thai the latter is denied 
the btmofit of tlie act of grace, the privilege of sonctuaiy, and 
the cffijfio Ix/HifV'xm. 

Adiufimtmu. — Without limit, 

Ad levandam conscientiain.-:— Fur the purpose of easing 
or disburdening the conscience. Confessions ao made, when 
proved, are concIuHtve against the person coiifcssing, in regard 
to the subject matter of the confesBion. It sometimes happens 
that such confessions are made by criminaJs on their appre- 
hension, and if m>, tlioy may be adduced in support of the 
prosecution against them. But if a person charged with » 
certain crime has boon apprehended on tluit charge, and in 
answer to certain queatlous put by the apprehending officer, 
admits or confot^Hcs to certain {tnints material to the prosecu- 
tion, tho Ruljfitan(Mi of the prisoner's answers cannot be re- 
ceived as evidence ag^nat him. It is uUnt vires of the officer 
to interrogate the prisoner ; tliis can only be done by the 
proper authority, in the presence of a magistrate, whose duty 
H is to warn the prisoner that any statement he mokes nmy 
be used against Uiui. and to see any such statement, when 
made, fairly taken down. This is an eatabUshed rule. See 
the cases of //ff/;, Htb Octobi^r 1858, 3 Irvine 181 ; andJf^'-Uur. 
2d April 185!), 3 Irvine 40«. 

Ad litem. — ^To the action. \Mjen persons of tender yeans, 
or females, ore pursuers in any action, the Court ap|Hiint«$ a 
curator ad lUsm, to watch the progress of the action, and see 
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Uiitevuiylliiii^ts<loue foi' tliu JntereRt, &nd nothing to the dis- 
fldruitjage nt' the ward to whom lie has been appointed caiutor. 
B« Ad aurtoritatem prtestanduvu 

Ad longrnm. — At length. 

Ad omissa rel male appretiata. — To things omitted or 
undcrviducd. Every executor cnutinncd before the Commis- 
«ry is biiunil to gt\'o up an inventory of the whole moveable 
(State of thi! deecjiscil to whom lift haa boon confinned cxectitor ; 
Irat in the event of his afterwards diacnvering that he luis 
DButted to give up part of the estate, ur bHsoudervalued thai 
vlidi lias been given up, ho may rectify this by expeding an 
flik to the inventory ; or. failing his thus reetifj-ing the itiven- 
tory, any one having an interest may aiiply t<> have the exe- 
mlor c<im[>eUed to do so. or to have bluiHelf eoiifirined yxeeutor 
to till! things omitted or undervalued. Should the extcutor die 
befora the executiy haa been administered, the next of kin 
the deceased executor may obtain contirmation quoud nt»i 

'Ui, i.e„ in ivferenee to thone parts of the estato not odmi- 
fiiittered, ortliose duties of executor not pertbrmed. 

Ad pares casus. — 'IV similar caws. 

Ad perpetnam rei memoriam. — For a perpetual record of 
111* matter. By thestatntc 1685, a register-book isappointed 
t*i Ui kept, in which entails are to be recorded, with the name 
of the midcor, the heirs, the provisinns and winditioun of the 
entail, " all to remain in the said register ad perpet'unm rei 

Ad perpetnam remanentiam.— To remain for over. Re- 
aigDaUon, one of the oldest forma of transmission of a feudal 
right, was of two kinda, viz., resignation ad perjKfuam reman- 
tidiam, and resignation in fuwrevL The former was used 
wbtn the vassal auiTendcred tit the superior t)ie right of pro- 
pftitv whioh he held, that it might be reincorporated with the 
ri^ilil of Huperiurity, and a-main with the superior ; the latter, 
wbi'ii the vaRsal, having sold bis right of property or feu to 
*fiitlior. resigned it into tlie han<lK of the .^iujierior in fiimyrtnit, 
i-R. iu liavour of the purchaser, " in (trder tiiat it might be con- 
fwhil by the same power upon the new vassal, and cany with 
d tlie same assumnco of protection." (Menzies' Lectures, 588). 
Bv the resignation <ul iYvianentiam, the rigbts of pro|H?rty 
•imI superiority, formerly separated, became consolidated in the 
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peiwm of the Buperior. Thft posACBsion of a prxKniiatory of I 
resij^natwu in ftnvi'em entitled ilie dis[H>neo to detnand and 
enfunx- an entrj- wibli the BUperior ; but tht' mode of making , 
Up a title by an instrnmeiit of refiignntion in favtnvm. has been 
ftbulLslied, 

Ad pristinnm statum.— To tlie fonnwr cowlitioii. 

Ad reprimendam improbitatem hoc genus hominum.- 
To repress tlie dislione,sty of this class of men. luukceptrs, 
shipmnsters and othora, to whose care gouds of considerable ] 
value are oflen cvmmitted, were supposed to posBosa gn«t 
fecihtiftft for coninnttiiig theft with leasthau usual pn^Kability 
uf detection. With the view of choelving tbt- dishone-sty of] 
Bucb peraoiis, peculiar responsibilitit« were i»i|>o8ed uihju tbem . 
regiiwling the eai-eful presei'vation of tliiugB placed in ihtdrj 
chai'ife, and they were made liable for tliu fuU value of fchei 
subject lost. The edict of the Roman praetor, vaiUfUt, aiu-j 
fHiurx, Hiaftuhu'ii, (to be noticed hereafter) wns given to reprmK] 
this (bsbonesty. 

Ad rimandam veritatem.— For the puipose of investi-| 
gjiting thf truth. Although ns a yeneral rule wiitingg cannot 
be cut down orexpLiined by pai-ole testimony, ytt in some cased, i 
oil the principle of the phi-ase, such testimony k tulmitUxL A;) 
deed may Ihj reduced on the parnjle testimony of the testa-j 
menfcary witnesses, if they swear tliat thej' wm-o not presentJ 
at the subscription, and did not hear the sigimture ackuow-j 
k'dgcd; a deci*ee on a bill or bund may be refused, if it can 
ho pifived tliat tho dnouiiient of debt was obtiiined thi-ough 
jmud ; and parote teRtimo]>y is admitted, to remove any doubt I 
which may arise from latent ambijfuity iti a deed. 

Ad similes casus. — To like csiNe-s. 

Ad sostineuda ouera matrimonii — To bew the bor-j 
dens or expeii(*e» uf the uiaa-ricd state. The dowry brought 
by » wife at her mairiage is given to the htislwud for tliis 
purpose, and be is not liable for bis wife'» debta after her d^j 
cease, unlewH the dowry haa Wen excessive; for, otherwiae be 
is not accounted lucntln** by tlie dowrj*. it having beengivcai| 
for the onei-oiLS cau«s of meeting the expensts of the man-ieil 
6ljite, and presumed to have been so expended. Dowry being' 
given for thin piirposie, should the marriage be lUiWoIved by 
divorce on account of the husband's delict, the husband is bound 
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Ivt restore it, tliere being no rottm for its mteoded application ; 
in 'VPhich cfwe, not only ctd the wify recuver licr dowTy, but 
also all Iier legwl and eonventinnfll n^jbts in tbo same way on 
if Ker hu-sbaiul htul died. Should the dr\-orce proceed upon 
the debiiqueucy of thy wifu, the husVmiid rt-'tiiiiis the duMTj- us 
iftlie wife had died, and it luul been expended during tlie 
suUsiKtciiof! of the marriage. 

Ad ralorem. — Acx^onlinjf to value. 

Ad Tindictam pnblicam.^ — ^For tho majntcnajiee and iIh- 
fenc* of tlie public interest. For this purpose the Lord Arl- 
vouate of Scotland, or those to whom ho dele^tes his au- 
tliority, arc the public pm«ccntorH of all criiuituiU, and iilthough 
ft csrime coniniifcted has been condoned or dischaiTt^ rW aivi-lein 
I'^'e-ctn.m by the persun entitled so to do, this docs not pre- 
clude the prosecution of tlie criiiiiiml, iw the public interest 
di'iDandn that all criminals »bould brt putiiahed, 

Ad vitam ant cnlpam. — For life or till fault; said of an 
offiof! HO held, where the tenure of the possessor is dctcniiin- 
able only by Ilia death or delinquency. 

Ad vitandnm perjurium — Knr avoiding perjury. Stair, 
B III T. 1- !} +I. See Ob nuttvm perjurii 

Addictio in diem. — A condition or aj^reement sometimes 
a»i'le'! to the i^ntnuTt of sale under tlu- civil law, by which 
tlie seller resei-ved right to bimself to annid the side, if 
wtUUiL a certain fixed tiiue he met with a better oHer 
Hodi a condition is m-t known In our law, but there wiis 
'^ I>ractice vrjry much similar to it, bofon.- ward huldings 
were abolished. Before that time, superiors were entitled 
. i*> tlic casualty of recognition, which implied a firfeiture 
wi tiio yavt of the vjiksjl] i)f bis fee, on aliiiiiatiou of luori* 
t'lMi oue half thereof, without the superior'a eonecnt. To 
n^'fiiil the forfeiture it was common to insert in the deed 
^ conveyance a clause to the effect, tlint the disponee should 
""ve uo rigbt to the property until the superior's consent was 
"''tiiined, and this opeiated like the tuhfidiu in- (IUtiv, aa a 
WJ'piTnaive clauj*o, preventing' the trfuisiiiis-sion of arty real viL'ht 
Bitil tho eonditjon whh purified. 

Aditio bsBreditatis. — The entering upon, or taking up 
4 wtecfssion ; and that whether in moveables or heritage. 
Adpromissor. — Cautioner. Tlie ndjivomifsur of tlie B^miau 
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law is to ho carefVilIy distinguished frwn the fidejtiavor. Tbo 
obligation of the former was one which could only be iindtir- 
taken by a Ilonmn citizen, was limited to verbal contracts, 
iras only binding foT two years, and did not transmit against 
heirs. The latter ijlkjv.iisur) could be added to any kind of 
contract; Mb obligation was not liiuiU-d to any precise peritKl, 
and not only bound liitnself, but liis heira The Senaius-con' 
guUum VelLianuin. foriwde women binding themselvee «b 
cautioners for another person. 

Adscriptitii. — A cias8 of (slaves who were attached to 
certain lands, neither of which could be sold 8e>>arately. so 
mlled, l>ecaus<! they were adjscripti (fleho!, joined to the land, 
Tliey were entitled to retiun for their own use, all they oould 
gain froui the l;uid, lioyond the value of a yearly payment, 
which they had to make to the owner of the soil ; they en- 
joyed also all the family rights of trt'emen. "Their situation 
was very similar U» that of the workmen employed in col- 
lieries and salt-workfi in Scotland, before the passing of the 
Stat. 15 Ueo. 111., cap. 2«." (Bell's Diet, k v.) 

Advooatns occlesis. — ^I'lie pati-on of a benefice or living. 

Affinitaa aflanitatis. — Affinity of affinity. This consti- 
tutes no relationship. Tlie brotliur of a Imsbnnd is no way 
thereby related to tlie Rister of the wife ; but this is the kind 
of tie known ^affimifas a^rdt^itis. 

Affinuanti inciunbit probatio. — The bordon of prooTJ 
lies with the party afiiniijng. Ucgutivcs cannot be proved; i 
they are presumed, and need no probation, but any one 
alleging a fact, is bound, when it is disputed, to prove it ' 
llie onite prohandi in the ordinary case, lies with the puisner 
of an action, when tlie defender denies the obligation on 
which he is sued ; yet. when the defender admits the obliga* 
tion, but objects to it* fuliilmeut, or alleges facta and circum- 
stauceji puling the obligation, the burden of proving biti 
defence lies with him. 

Ager liliutatns. — Bounded land. I^ands contained id/ 
what is teehnicaiJy known as, a bounding charter arc so 
called. When land* are conveyed without their limits, (that 
is. their boundaries, not their measurement.) being specified, 
the disponec may acquire certain privileges, and even rights 
of property, over tho other lauds adjoining or discontiguous. 
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by forty years possosslon. the now right tlius acquired, patising 

ftloT-ig with (lis own pitjpoT lands, as porU and ptirtineiils, 

altliougli Hot specifiod. No such additional right is yver ac- 

i^uired, under a bounding charter, for aotliing attaches to it 

as part nnd pertinent, by prescription, outwitb the speeifiad 

lntnndariiyi. 'Hie iojri linLUati. of the R*iman Ijlw, wero limdn 

iietachf?d from the ])ubUc domain, and converted into private 

property, by *de ur j^raut, lieyund the limits of which, the 

owners could chiini uothiag. Any addition around or boyond 

tbem, wiis public property. 

AlibL — Elsewhere. Thies is the name given to the 
gpeciid deftfUi^e, sometimes put forwai'd by a panel, in a cri- 
minal pn>secution, to the effect, that at the time libelled, 
»s the time when the criminul act was comiuitted, he was 
in aditfercntphice, fi-om that apecifiod in tlie indictment. An 
ulihi is the best defence which can be stated in snch cases, if 
it can lie clearly proved, but il is always regarded with great 
ausyiciun, and is very rarely successful 

Alienatio fendi — Disposition orconvoyancoof a fen right 
Socb dispositions are not now restrict-ed, unloss by special 
amugemcnt, or condition, as In a deed of Entail Fonncrly 
it vas not so, for undor the feudal system, no vassal could 
ciMiTcy his right, without the cxinsent of Iho superior. 
Fi'ielity and service, being the inherent conditions of a Viissals 
riglit; "the very nature of the contract, exempted the superior 
ft»«ii ha'ving vitssnJs impiised upon him, who were not selected 
by MmselC" (Menzics Lectures, 582.) Sub-infeudiition was 
not regarded, however, as an alieuatiou, for althougli this gave 
^^vdanmuuvi vtlhiolhe sub-vnssal, it did not divest or di^ 
charge the original vassal, fixnn whom the sulmltem right 
U«Wi;d, of the duties and services owing to his superior, for 
wliich he was still liable. Snch sul>infcudation did, notwith- 
stwiiliiig. expose the rights of the superior tfj great risk, aa 
tbey were neci'Sjtarily rendered, in some measure insacure, by 
tJw divestiture of the iraniediato vassal, and it was aa a pro- 
t«ti()n against sucli risk, that the superior was entitled by 
^ cauHolty of recognition, to resume the entire feu. if the 
tiaaal alienated more than half of it. " It is a remarkable 
evidence of the firmnea-} of the gnisp, in which the landrigbts 
of Scotland were hold by the fendal rales, that these restraints 
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wcro not snliJtH^tcil to any miti^tion, until the latttir |iui of 
tho fiftecntli ctintury — that, until the middle of tiiu last 
ceutury, thu suporior's power of refusal, l-iujM only In; obviaU-d 
by a l^al device.— and that it was not entirely relaxed until 
by the Lands Transference Act of 1 847, the last traces of the 
superior's power, to reJuse entries to purchasers wore removed." 
(Menzies, ul supra.) Tlie i^strictiuns on alienation were 
abolished at an earlier period in Knglajid, for by the Act 18 
Edward I. cap. 1 . (called the statute Quia liiajflniv*. &nm ita 
intJ"oductory words,) sub-infeudation, was nljolished, and the 
disponec* upon infeftnient, was citnstituted by force of law. 
the vassal <ti his authors superior, it has been said that Uis 
Scotch Act, 2 Rob. L cap. 24, eniictnid similar provisions for 
Scotland, but the authenticity of tltat act lias been seriously 
doubted, and even if authentic, there is every rcaaon to believe 
that its provifiion was disn-j^anlfd. 

Alienatio feadifirmffl feudifinnamm. — Hie name ^ven 
to an old form of cmveyance intrudueod for the purpotte 
of evading the prohibition of alienation of crown laiids; to 
prevent which, so far a» the crown was concerned, the act 
1597 cap. 230 wa« iwiBsed, which doelared all such convey- 
ances null. 

AUenljuriS' — Dependent upou. or subject to the power 
of anothi-r. Undt^r tho lUmiikn law, all [htboils were divided 
into two gi-eat classes, those am Juvm, who were independent 
and not under the powei- of any other person, and those nU^ti 
jurUt. Children wore alierii j-uvw because they were subject 
to the yxUrUi j/mtegtiis^ and a wife (if the luarriage had been 
contracted by cue of the strict forms of the older law) was so 
Ijeing under the jwwer of her bus! -and. In Scotland there 
no such thing as t!ie ptilria potv^ittcs of the Roman law, but 
pupils who can of themselves perforai no valid act, and ent«r 
into no binding obligation are called alUni juri^ while minors 
who may enter into contmets, and whose deeds (except thoeo 
<livertiiig the succecisioa to tlieir heritable estate) are valid, 
are tenned tfwi jm'is. 

Alioqtu snccessnms- — Otherwise entitled to succeed ; or 
succeeding under a ditfei-ent title. In the general case, auheir 
who succeeds to an estate, incurs by his succession liability for 
the debts and obligations of liis ancestor. As he takes the 
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of tbv deoeased, with all itit adriutAf^s, he a bur- 
ied alMi with its diMi(lvAi)tn^<H. But if the hmr fiiirociil- 
to the vstnte con take it up in n different uharjict4.'r. 
from thai of h«ir of tlw laat proprietor, if he bo alitHfui 
i,rti«, Buch lialiility is not incumML TIiuh, if a pon, nn 
tbtf death of his fiitht'r, suuci'uilh tu aii uniailixl estjile, in icniifl 
of the destination in the entail, he does not, by making up 
lid title thf^rt'to, render himself liable fur his Father's private 
A,<bfca. He iiiijurn nu rcjir"',-*«nt/itinn, because he saoceeds not 
OM \m fathtfr'e hcir-at-lnw, b\C tiUoqui euMe^urtta, namely as 
:ht'ir of entail Or, ii^in. if k father dispones to his »tm heri- 
gL* bunlfiied with eeriain ct^iiditinnH, Iti which tliat mm was 
entitled to succeed simply under the teruis of a deed granted 
tfy a previous ancestor, or, it might be, of the antenuptial 
mtuTtu^e-con tract of bis pnn.*t«, lie may disrc^rd the c«.>nvey- 
ance executed by bis father, And chde the oonditiona imposed 
by it, by making up his titlft under the other deeds whicli 
^iive him the right If he cuuhl only take the herit^ige under 
hiK fttt.hitr'8 conveyauee. he wo\ild be bound by tlie adjected 
iCondJtionH, bnt being ulutt/iti itnavftmiru^, lie can disregard 
them. iHJcauBo he can disregard the dewl vhich creates tliem. 
Vnder the old kw, the casualty of recognition was not inferrxHi 

V * "ha vassal dlajMined his lands to «ne who was (iliin/ni 

.fin, althougJi such a eonveyance to one who Itml not, 
oad could not Ithve luty other than the siiigulai* title, iiiferrcil 
that CHstuihy 

Aliqualis probatio. — Any kind of proof whatever, al- 
though Dot strictly in accordanoo with legal niles, and luit 
Huiu-d to when any other butter evidence eon be adduced. 
«k. B. I. T. 7. S 36. See Pruut de juiv. 
Alind est possidere, aliud esse in possessione. — It is 
|,onc tiling to possttsis, ain-ther to Ije in p<.>s.se^ioii. In common 
rianee, to poasosa, luul to tie in |ioss(«siou, are sjiionynmuB 
u^iui, but they Imve a wirlely difl'eroiit meaning in legal 
(thmsettlogy. To pot»eai, implies tlie right of property ; to be 
in possessinn. mere custody. Tlius a landctl proprietor poa- 
the farm of which bis tiMiant is in [tosse^nn ; the len- 
r^iossesscs the subject of which the borrower is in possession : 
bhc owner uf a hist or stolen ai-ticle still possesses it when it 
ia ill the jH^tsessiou of » finder, ur honest and onerous pur- 
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chafer. This clifferrenoe is not altogether illuBtrattxl by tho di- 
viftion fif poBscssion into natiiml and tiivil known in tho Si^oteb 
law. Kor mitnral possesBion implies both pi-operty and cus- 
tody, while fXJwUiere only necessarily implies the funner, bnt 
civil ]MiKS(.\ssioii is etpiivalent to m jfossessione etfse. 

Aliunde.— Otherwise, l*roof of the renting owing of a 
debt falling under triennial prescription, can only be made 
by writ or tsith of the [>B>i-t.y. an oniinary Jebt not fiilliiig 
under tlnit [iretiicription can be proved aliiind-f-. "The hvisband 
is not liable tor any debt contracted by his wife after inhibi- 
tion, except for auch furnishings suitable to !ier (juality, a» be 
cannot prove hf! pmvided lier in idiuntU." (Ersk. B. 1, T. 0. 

AUegatio folsi.. — I'he statement of what is untrue. See 

Allnvio. — Tliis signifies the addition made to the lands 
of a ripariau proprietor by the natural operation of tho fltream, 
whether by the; sluw retirini^ of the river itself and tliua leav-. 
ing a gi-oAter bank, or by the aticccsaivo accumulation of soQ 
brought down l)y it. wfwhed from other lands. Such Hd<litioD 
accrcsces to the owner of the land to wliicb the addition is 
made. This gradual addition is to be distinguished frf}mavuimOt.\ 
which is the violent tearing away uf ground belonging to one 
proprietor by a torrent or iniuiJatioa or wiy convulsiuu of na- 
ture, and subsequent depositation of ib along the Lnnk. of| 
anotlier's land. In such cjue the land thus added Joes not 
aocreflce, but remains the property of the original proprietor. 
It 18 also to be distinguished &om alvei mutatw, which is 
the change occawioned when a viver boundnig the lands of 
OontenninouB pmpnetors, changes or deviate* fiotii its coiitsft 
Any addition thus made to the lands of one of the proprietors 
does not acci^esce. but, as in avuhio, remains the property of 
liim to whom it originally l)elongcd. 

Altemifi vicibus. — Alternately, by turn. The i-i^t of 
presentation to a benefice was directed to be thus exercised by 
the act 1G17 cap. 3. where two churches formerly belonging 
to difibrfnt patrons, were united. 

Alteram non Isedere- — To injure no one. This is one of' 
the three fiiiid.imental maxims, or fimt principles. laid down 
by Justinian, as tliose upon which all rules of law are baeoU; 
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*tha other two were, hotu'ste vive^-e, to live morally, and euttim 
eiu-^'H'e h-'thuere, to ^ive everj' one tbab which is his due, 

Altios nontollendi.— UteniUy, of not raising Iiigher. This 
«&fi one of the Koman law aervitudes, by which the owiier of 
Uie sen'ieut tenement was held bound not to raise his build* 
iitg to a height which would be [mtjudioial to the doiuinaut 
tenement. Some writers on the civil law mention a servi- 
tutieni^iw* tvilendi, but the majority of writers agree that this 
could not, properly spejiking, bo ft ser\-itude. Most prol«bly 
tlii- tfirm was used as a means of extinguisliing the servitude 
nUiw iu/n tolleruii, a.f\d thusrestoritig to theowiierof theaervienfc 
leiMsmcnt the natural jwiwer of a ]m>priott»r to raise a house or 
otiier building (ui liisdwii iainl. bi wiiiibiver litjight lu' plejised. 

Alvei matatio — A change in the course or of the bed of 
a stream. See AUuvio. 

Ahrene — The bed or channel of a river. 

Ambignitas latem et ambignitas patent — biteTtt and 

oU-ious ambiguity. Tlie diflereuce between these two kinds 

of Mubiguity i.s important, and they arc ti-eated differently 

in tiie cases where tliey respectively arise. The ambiguities 

in ipeiition are those which arise bora the terms in which a 

dwl or instrument is expressed. A latent ambiguity ia that 

iWhifh Joes not appear fitim tho face of the deed, but which 

£rom some extraneous circumstance or collateral faet. 

lu diis ca.se a proof is allowed to clear up tlie ambiguity, 

Iff take away the doubt it givej* i-ise to. For example. 

A diftpones, by TnoiiU causa deed, t^ B.. his tenement 

in IVincea Street, Edinburgh, and, on his death, itt poa- 

of two toncnicnte in that strfet, there arises an un- 

inty afi to which of the two tenements it wns intended 

s^'mJd )>eoome the property of B. There is no ambiguity on 

«« &ice of the deed, which clcai-ly enough dispones a tenement 

fltuatfd in a certain Btrect ; but- the ambiguity arises from the 

fttt external to the deed, that there arc two tenements falling 

W! I'T the same description, To remove this doubt proof of 

'^^ intention of the disponer would be allowed. A patent 

uuliiguity, on the other hand, is that which npppiirs ex /(tcie 

of Ibe deed. As if a destination wa.'i expressed thus: — " To 

A. and B. and heirs ;" or, " to A. and B. joiutiy, and hi.s heirs." 

IJw doubt here aiises, to whose heirs does the destination 
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cany tbe RubjecU on the death of the disponees. In this case 
the law allows no proof of intention, and tbe Court will dcnl with 
the right of succession, rt^giinling which the doubt existA, aa 
tbe gonenU tenor of the dee<l Kecmn to waaTani ^ee Lcoxl 
Baton's Mftxiras of tbe Law, Keg. 2 5 ; Lord Cbaneellor's Speech 
in Moi-ton v. Hunter. 2Gtb Nov. 1830 ; -k W. t S., 373). 

AmicuB curiaa. — Literally, a fiiend of tbe Court ; tbe name 
given to any bystander, who. without having any int^^rest in 
the muse, ui' bis own knowledge, iiutkes a su^estiou on «. 
point of fact or law, for tbe iwfoniiation of tbe Court, or to 
correct n mistake. 

Animo de6ainaudi. — With the intentinn of defaming. 
Tliis entera as an element into every action for damages or 
solatium on account of verbal injury. It is that malice which 
i» essential in such cases, and may be either Jictual or implied. 

Animo differendi — For the pnrpose of obtaining delay; 
a presumption a^nst the pi'ocecidings of tbe defender in a 
cause, according to Stair. fB. 4, T. +0, § 1 2). 

AuimO donandi. — With the inteution of giving as a dona- 
tiun. This is rarely presuinL^d, and only w> when ihe act can 
bear no other couBtruction. A debtor ia never preBunied to 
give in donation ; but where s()ouacs enter into ooittracta 
with each other, wliich are either gratuitous or without equi- 
valent consideratiuu. a didbi-ent ndti is obscii-ved, for tln.*rc tbo 
law presumes donation ; allowing the pretniroption to be i-od- 
argued by pruof (Bell's Prin.. § I(i 1 G). 

Auimo obligundi.^ — With tlie intention of entering into an 
obligation. Certain words uttered witli tliis intention would 
complete an obUgation, wliile tbe same worda, used merely in 
jesJt, would not. " To a perfect obligation it is necessary that 
there tiball be a delibeiute and voUintary cousent and intufsosit 
t»i enc^age." (L^;!!*!^ Pi-iii,, tj 1 0). 

Auhno remanendi. — With tbe intention of remiiining. 
Said of a person leaving a country without meaning to roturn. 

Animo revertendi, — With tbe intention of retiiming. 
8aid of a perrtou I'living a countiy mei-ely for a terojKjrary 
purpose ; as, for example, a sailor in following out his occupii- 
tinn, l»nt with tbe inti_*ntii>n t«> return. 

Animus. — Will ; intention. 

Animus gerendi. — See Geelio pro hcerede. 
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Animus immisceudi et adeundi hereditatem. — 'i1ie inten- 
tiwn of meddling with luid taking u[i a tjuccession. It is of 
iuijKirtance bo shew, Ly his acts, that aii hub- acted with this 
ititrention, in a question whether he baa incurred representation 
t*) tUtt deiTiuMMi I'V iiitroiuiwiiou. 

Animus i^junandi. — TIi'c intention' or desire of injuidiig. 
See AniiiU} defanm^idi. 

Aoni continoi. — Years successive, couUnuous, without 
brcnk or interruptifjn. 

Aimi utiles.— Literally, years which can be used ; years in 
wliicli ft right can be exercised. 

Both tht-s*! jjlinisc-i are iiiiwl frequently to he met in cases 
wli«re a question of preticiiptioik is at isNue. Agiiinttt anyone 
fully able, during the whole period, to a&siert and defend his 
rlglit, tbt ycai-s of prt-wnption la-e wii7ii amimiti; but as the 
1088 unaing fri^m tlu; currency of preseiiptiou is considcT'cd as 
til- iiimalty of negligence, the prescriptive years are not *> 
t''i;.\Tj>;d in the caae of one under a legal ijicapacity to 8\ie. 
If m heritable right is being He<iuiif d by prescnption against 
tli£* pmpnettjr of liuids, or ii' a title, questionable in itself, ia 
liK('«imiig Vidid through prescription, and a minor becf>nie6 
eniillod to Uiat rigla against whicli prescription is running, 
the cmTuncy of tlie prvHcriptive pBriml uea.seK, until tlie minor 
is ivi^fjwj itifere^ i.e:. in a position txi defend his light on uttain- 
ing tuajority. Although, therefore, the prescriptive penoi:! 

Epwy in reality have expired, yet na there were some yejirs 
P\m\i were not anni utiles to the njinor, prescription (li>es 
z^(<t take place. On the suucesaion of the minor the cnrrenoy 
*i^ j'lvscnption ceases, aud only resumes when he has become 
_ I'Mftw fujui'e. 

Annus deliberandi. — ^Tlie year for deliherating ; heingtiie 
yeiit allowwl to an heir to dcltbeiute whether he will take np 
wJ* succession devolving ujion him, and represent liis aucestor. 
Iliiiiyear oommenceeas at the date of theanoestor's death ; and 
^O'lkl the apparent heir die during his year of deliberatiuu, 
WW iioKt heir has ii year from the death of the ftpi>arent heir. 
Tic yt'ftr ibr delibeiution lias now been reduced to six months, 
SI Md 22 Vict., cap. 7fi. S '^7. 

Annua inceptus pro completo habetur. — A year begun is 
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held as completed, — a rule of very limited application. See 
Stair, B, 2, T. 8, § 34, 

Ante litem motam. — Before an action has been raised. 
Any stranger intromitting with tlie estate of a deceased per- 
son without title, incurs l>y such intronii^fion a passive t^tto, 
renderuig him gouerally lialihi for the deotrsed's debts. Such 
vitious intromission is purgftd.and the passivQ title not incuiTcd, 
if the iiitromitter oonfirms lnmsi.1" executor, before any creditor 
Las raised itti action iigaiust him on tliu passive title. If the 
introniilt»r have an auttx^ont title, Hucb an next of kin, or 
rtjUct, a pajisive title is not incurre*! if confinnation is ex{>ede 
within a yejir of the dectiflHtid's death, evun although an action 
haa iHicn raii^ed by a cre<]itoi* bofort: that time. 

Ante omnia. — Before any otlier tiling is done or oonsi- 
dered ; lirst of all. A preliminary defence objeutin>; to the 
purauer's title, or to the jurisdiction of the Court, ib discussed 
ante otn/nia, because, if sustained, aJl further procedure ia 
stayed. 

Ante redditas rationed — Before a^^euunts are reiideretl, or 
given up. On tin- ex|iiry nf a tutory or curatory, no action can 
be raised a^inst the pupil or minor for payment of advances 
made, or relief from obligations undertaken on their behalf, at 
the instance of the tutor or curator, until they have rendered 
accouDte of their intromissions with the wai-d's estate. In & 
word, until this is done they caojiot insist in the actio oo}i^ 
tiurUi liiU-liv %vl ruratefoi. 

Antiqua at nova^ — Old and new rights. The teclmicol 
terms in our law equivalent to these Ijitin terms are, horitaj;^ 
and conquest ; horitiiae {imli(pui) being that estate to which 
any one suceooda as heir; conquest (7*o?vj-) that whieJi be suc- 
ceeils to or ac<|uirnR by purchase, gift, or any singular title. 

Antiquufi et novns extentua^^Old and now extent. Kx- 
tout is the name giveu tu the ancient valuation put upon all 
lands in Scotland, for the purijose of regulating the proportion 
of public subsidies and taxi!6 wliicU each siiould bear, as well 
as for fixing the rights of a superior under his different casual- 
ties. It is conjecturefl by Lord Kanies thai the old extent ia 
the valueof lands ascertained about the year 1 28U,and that sub- 
sequently the lands ha\Tiig been much deteriorated by thefre- 
quentwarBuftheperiod,several such valuations were made, which 
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were dexignated the new extent. Under the oKI form of epe- 
ciai service, one of the enquiries directed to be made by the 
brieve of inquest waa, " Qwnttum fxdenf diet, tc-rive NCNC firr 
annvmgtffuavtnmvftlueru.ntrimPov.E pacis," (ie.. How mach 
is the yearly value of the said lands now. and Iiow much in 
tiiuc of ]jeace ?) " It was extremely natural to chaniclerJse 
tbo old extent by the plira^te teirtipore padji, not only as maile 
in a peftoeAble reign, but also in oppriaition to the new extent^ 
(K^cHsioned by the devastation of war." (Kanics' Law Tracts). 
The new extent, pro|>or]y so culled, wiia inti-oduced by the 
statut-o 147 k cAp. 5.'i. 

Applicaudo singula sing^nlis. — literally, by applying earh 
to each ; that is, to apply each special condition, proviaion, 
deolnration, &c., as the case may be, to the particular sub- 
ject to which it is referable. This is a well known rule 
aditpted in the cou.struction of deeds, — ao iostructive illustra- 
tiuu of which wiil l>c found in the caac of Bvnihie^ 12tli June 
\b2o, 13 H. 90.i. 

Approbans non reprobat — One ap[)robatIng cannot re- 
proljiit*. St«* Qui a}>prnUtit, &c 

Apud acta' — Literally, among the acta. This expression 
refers Ui orders judiciiUly pronounced in open court in presence 
of [iMties, and to which obiNlictice must be paid without farther 
notice or requirement llms, in a cinniinal process, the Court 
niiiy adjourn the trial to a specified day, and this being inti- 
nuLlcd ajmd acta to witntwRcs, a-ssizers. and parties, is suffi- 
«eat to re(|uir6 their attendance without farther citation. 
Tills mode of citing parties is not uncommon in the procedure 
Ufon; Ohureh CVmrta 

AquBBdnctns. — ^The rural servitude of aqueduct, being a 
n^U to conduct water through the servient tenement by 
nivwis of pipes, canals, &c. 

Aqiuehaiistas. — Another rural sen'itudc conferring right 
iji^a the dominant owner of waUiring his cattle at any slreaoi, 
*'^\. pond. &&, in the servient lands ; including of course the 
•Ovjtudo of actus. 

Anna in armatos sumere jura sinunt — Tlie laws pennit 
arms tu be used a^'juust the armed ; or, to resist violence by 
rioknoe. If any one attempts by violence to disjKHtsess an- 
other of a subjeot in his possession, the possessor may use 
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viulencc to fn/iintidn his posHenaton, but not to recover thati 

of wliirli lit* liiLs bt-rtn s^j fIo[«iivc(I. 

Arrestum jurisdictionis hiudandffl catua- — ^An arreBtmenti 
aseiX for tliu purpOHC of founding a jurifldiutioii. Tlie eflect] 
of this arrsstment ip to render the person n^fainfii whoui it > 
|jH4 been used ameuable tu the Jtirisdiction of tbe Scotch. 
Courts, but does not 0[Hirate as fui aiTestment iu 9&cimty;| 
nor call a jurisdiction be tlius founded in questions of shihiif. 

ArrhcB- — Earnest., or Aries. A small sum of money nr^ 
otl»«r commodity often delivered and received in token of the 
C0m|ilLH.iou of !i }iMrg:iin. 

Arrhse sponsalitis. — A pledge or earnest given, under tlte 
Roman law after betrothal, by tlie man to his betrothed, wbieli 
he foifuitiy^l if he afterwards, without cnnso, declinoil to fulfil 
the engagement entered into. If the bride rOAiied fmm tiie. 
eugf^ment, uhe waa, iu tbe geueral caso, obliged to roKtore the 
pledge thus given, and aH much more ; but in certain cfksvs, 
she wjLs merely bound to restifre tho pledge itself 

Assiguatns utitur jure auctom^ — An assignee cxercisee 
tho right ofhis cedent. TIil- assignee uotoidybewtmes entitlnd 
to the right or subject as^igiifHl, Init idt^o to the actious at law 
by which the right may be enforced. In some cases such I 
action most Ije specially a-ssigned, as in the case of an a«aig- 
Tiation of a bill, on which diligLmce ha» been done, wLere, un- 
less specially assigned, the diligence docs notpa^s to the liseig- 
nee, although at common law he may othenvise enforce 
paymunL Exceptions (.•■'inpettTit to the debtor against tbe 
cedent, are for the most part elfectual against the assignee, 
although in the case of bills (which are peculiarly favountd), 
no exception pleadable against the original creditor, if merely 
iwrsoiial, and not infcn-iiig inhorciut nullity, caji be maintaiuod 
against an indorsee. 

Asyla- — Kaiictuariej* ; places of refuge. Such, for example, 
as the Abbey at Holyrood Palace. Thb is merely a i-ef^ige 
from civil diligence ; but under the lloiuan law (utytn were 
chiefly fimndcHl for the purpose of lu-otoeting sbives fii»m tbe 
severity of their masters, and they aiforded protcctian also 
t*> any who had buen guilty of the minor delinqueucicaL 

Auctor in rem suam — ^One who acts for hh own behoof. 
A tutor 01- ciirator cannot so act in reference to the estate of 
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his wajd, either by purchasing (except at public auction, Ersk., 
B. 1, T. 7, § 19) any part of the wards estate, or by giving 
hw consent to any deed granted by the minor, in which he, 
the curator, has a substantial interest. 

ATizandum. — To be looked into, or considered. A process 
is said to be at avizandum when the Judge, after debate, is con- 
sidering it with the view of pronouncing a decision. When 
a Lord Ordinary transmits or reports a case to the Inner 
House, that parties may be heard and decision pronounced 
there, he is said to make great avizandum with the cause. 

Avnlaio. — ^The violent separation of a portion of land by 

a torrent or inundation or any convulsion of nature, from the 

property to which it originally belonged* and the depositing 

of it on, or beside the property of another proprietor. See 

Alhvio. 
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Baratriam committit qui propter pecuniam justitiam barae- 
tat. — He commits baratry who perverts justice for a bribe, 
'rUia practice, altliougb quite uukuowTi inScotlaml uow, wasatj 
one time so geucral as to call for an Act for itn suppressit 
By the Act 1540, cap. 104, it was provided that judges who,] 
through wilfulness, corruption, or partial ntfection, used their] 
authority as a cover for injustice or oppression, should be 
nisliud with the loss of honour, faiae, and ilignity. Bu-nxitria 
was also used to signify simony, It ia so used in the Act 
1 427, cap. 107, where it denotes the crime of clei^ymon, who 
went abroad, or exported money, for the pui-pose of purehasing 
benefices from the see of RomeL Bnt barratry is only used 
now to ugnify any illegal and fraudulent act on the part 
the master and crew of a ship, to the prejudice of itfl ownets.] 
Sec Criweu req^tefundu/rum.. 

Belliun inter duos. — A hostile meeting between two 
BOUH ; a duel If death euBuea to either of the principals in a 
duel, however fairly tbo eoinliHt may have been oonducWd, the 
survivor and the fieoonds are held guilty of murder. By the 
Act IG9C, cap. 35, it waa enacted, that whatever person, prin- 
cipal or second, should ^ve a challenge to fight a duel, or 
tdiould accept a challenge, or otherwise eng^o therein, should 
be jiunished by banishment and escheat of moveables, although 
no fighting should ensue, i 

Beneficinm. — The name at one tiraeg^ven toafcud&lgraBti.fl 
Originally the grants of land made by the chiefs to their fol- ' 
lowers, as rewards for past services, and to ensure fidelity and 
future service, were called mM7i*m, and were revocable 
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the pleaaui-e of the grfinter. In the seventh and eiglith (xu- 
buries, however, ihaae hecarae gi-ants for life, and acquired thp 
name of benejicia; and afterwards, when feudal lights had 
attained what CWig calls their umnhood, under Charlemagne. 
they received the titl« vf ff.iuht, because descendible to lusirs, 
and transmissible to collaterals deriving right from a vassal in 
the fee. "This last character wjia coiifurred hy th« Emperor 
Conrad in 1026, on the eve of an important military expedi- 
tion, which shews that the spirit of conquest retained in 
fidelity by the original precarious grants, had become so tamed 
down by the hqiae of centuries, a«i to require a boon, wliich 
made tlmse grants tlie aljsoluto proportj' of the vnssajs, to 
rijuae it to sutficient exertion. DutTs Feud. Con. 39. 

Beueficium cedendarum actioniuu. — The benefit or privi- 
legi! of assigned jiciioiis^ Tiiis was a benefit or right confer^ 
red upon a co-cautioner by the civil law, entitling him to de- 
mand from the creditor au assignation to the actions compe- 
tent to him, against the principal debtor iu rt'spect ol' the debt 
due, on jiayment thereof being made. Under the civil law. 
(xnautioners eacli became bound by attpulatio for the wliole 
debt, and there was no obligation or gi'ound of action on 
which they oould operate reciprocal relief. This beneficlvm 
was intTfidnwd as an equitable remedy, whereby any one of 
tbc co-caationers, having paid the debt, could demand an assig- 
nation to the creditor's action ea: stipulatu, under wliich (suing 
mtlier in the character of creditor than as co-cautioner) lie 
could compel his co-sureties to repay him the shares resjjeo- 
tively due by them, or enforce payment of the whole from the 
princi|>al debtor. Tliis is not necessary under the Scotch law, 
where co-cautioners have right of relief at common hiw ; but 
a cautioner making payment of the debt may require the cre- 
ditfir to luvsign bis right to him, along with the doeumeute or 
grouiidfl nf dfbt. 

Beneficiom oompetentis. — 'llie benefit of a competence. 
This was also a benefit or right conferred by the civil law, under 
which the granter of a gratuitous obligation, whoso eircum- 
atances bad become embarrassed prior to its fulfilment, was 
entitled to decline such fulfilment, except to the extent of his 
ability to do so, after retaining what would be sufficient for 
his own maintenance. Q'hus, in an action at the instauce of 
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a wife against her husband for reatitution of her dowry, the 
Itusband was entitled to plead tliis bcjieficiuTn, and was onlyj 
condemned to pay that whieli hia means could afford I'&is 
pica WAS allowed in all eaaes between husband find wife, ex-j 
cept where the claim made was grounded on delict ; and 
in cases where one brother sued another ; but this privilf 
was personal, and did not avail heira or BurutieH. The law of| 
Scotland confers this privilege on fathers and grand fathere 
against ehildren and graudchildren, because t!io eliildren are 
bound, at all events, to maintain tlioir indigent parenta, bntitj 
does not extend it to strangere, or even 'to the ca«ft of a bi 
against a sister. - 

Beneficium dirisionis. — ^Thc benefit of division. Under the i 
old Roman law, co-caufcinncra weru each liable to the ci-editor 
for the whole debt, it biMUg in the power of the creditor to' 
enforce payment of the whole from any one of the co-caution- 
ere, whom he might chnoNi; to sue. But this privilege wns^ 
introducoil by a resonpt of the Emperor Hiidrian, by whiclifl 
the surety a^nst whom the cwditor sought an action, mij;hi 
require the Praetor, in granting one against liiui. nut t<i grautj 
it for the wholu debt, but only ft>r his portion, so a^ to umipel 
the creditor to sue each of the sureties for their portions 
spcctively. This is a privilege comj>ctont to a c(K!ftutioner| 
under the law of Scotland, where he ban bound himself Hinijdj 
a« cautioner, along with another, for the principal debtor, li 
however, the oo-cautioneTB hind themselves, conjunctly anc 
severally, for and with the principal debtor, the benefit (tt 
division is lost, a^d the creditor muy recover the whole debt 
frotn any otio nf the co-obligants. 

Beneficiam inventarii — 'i'he benefit of inventor}', lliis it 
aiflo borrowed from the civil law. By taking up a snc 
aton, the heir made himself liable for the wliule obligations 
the deceased ; but if he undertcjok the sucoossion cum bent 
do iiiveniarii, ho woe only liable for such obligations to the 
extent of the dccoasoiVH estate. Justinian provided, howeverj 
that if an heir demanded a period for deliberatiun, he shouh 
forfeit his right to this benejiciuvi. In Scotland the 
privilege was conferred by the Act 1695, cap. 24, whereby' 
an apparent heir, witliiii a year and a dayafVer hi« pred©CB880l'e_ 
death, was permitted to take up the suocession on inventoiy; 
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•ocordingto the pmciice in moveable succeaaion. By the Act 
10 and 1 1 Vict-., caj). -I-?, decrees of special service, nrof jyeneral 
service vilh specifieatiun, are dculai'ed to infer only a liniited 
paAsive representation to the deceased, to the extent or value 
uf llie liiiiHs cnilii-uced by the Hcrvice. 

Beneficium ordinis. — The heneOt uf discuseion. A right 
which fonnei-ly every cautioner Imd at common law to insigt 
upon the creditors usin^ all pi-oiter dili^nce to recover the 
debt fmm Uie principal debtor, l:>efurc claiming it under the 
eautionary obligation. This rij^bt waa presumed to be reserved, 
imlefis specially renounced by the cautioner ; but, by the 
Eercantile Amendment Act (19 and 20 Vict., cap. GO) thia 
rule wa^ altered, and the creditor is now entitled to proceed 
It onoe agoiDHt the cautioner, unless the beneiit of discussion 
basbeen specially reserved. 

Billa vera. — A true bill ; Uie words indowod by the graiiiE 
jury in England on any bill uf jiulicliimui, when tbry are of 
opinion that the evidence laid before them is Bufiicient U> 
wwrant a trial. If they entertain an opposite opinion, they 
fonnerly indunwd the word vjnnruTrm'tt (we are ignorant, or 
we do not know) upon the bill. 'I'licy now um the words " no 
Irue bill," or " not found," which stopa farther proceedings, and 
jmwuri.-s the di^clini-ge of (li<: sM9|ii'<.:t<"<l criminal 

Bona cafitrensia et quasi castrensia.— ThL'.<ie were the goods 
vbich a filius-famDias, under the Roman law, was entitled to 
boqocatb by will, or otliL-rwise dispose of without the consent 
nfUiB pat*!r-faiiiiliaa Being under the power of his father, 
all property which he acquired, genei-ally speaking, tecanie 
tilt pn>iH^rty of bis father ; but, in course of time, the Em- 
l«rore allowed *jn8 to ac<iuire certain goods of their own. 
wiiicli wcro called jMieulici. These were four in numbor. Tlie 
jwalium pi-offdicium oomprisod everything derived by the 
»in out of the estat* of the father, but in this the father 
acquired the absolute property. 'ITio peculimn caMreiise, being 
property acquired by tlio mm on a«!ount of miliUry service 
(tkiJDce deriving its name), an well a^ the y>f/--i//MMft. quatti 
Wtrenae, comprising all presents irom the Kmperor, and every- 
tUng acquired in the exereise of civil and ccclet4in«stical duties, 
■ tre the abtudute property of the son, of whinb he could dis- 
pwe by will or otherwise. The pectUium advenficium com- 
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prined everj-tliing cotning^ to the son, e&oopt. in the three ways 
alroiuly Btnti3(l ; but Ui'ik wak nubjixit to tho inanagoirtGnt otm 
the father, arid of which ii« enjoyed the usufruct or HferonL ■ 
On the father's death, but only then, this peadi-um bt'caine 
the ftWOutA: pro|n_'ft_v of the son. 

Bona fide possessor, in id tantam quod ad ae perveuerit 
tenetur. — ^A possessor in j^ood faith is only liable for 
which he himself lia^t obtained. He bt a bo)ia fide 
who pije»esscH a subject on a title which he honestly belli 
to be good ; and so long aa he possesses in that character 
fniita he gathers and consumer cannot be claimed from 
Fruita not giitliercd. however, go, with the pn>perty, to 
real owner. A possesaor in mala Juk, who knew, or might 
have known, that he had no right or title to the subjecUs, ia 
not only liable to reatore what he has at-tually gnthercd or 
received out of it, bnt also all that which the Knhje<:t8 ir< 
capable of yielding, whether yielded or not, known iu Sootliui< 
by the name of violent pi-oiita 

Bona fides Good faitli. 

Bona vacantia.— The goods of persons djrin^ without su 
ocKors. Such goods become the property of the Crown, an 
uUlTnua hfervg. 

Bononun poseessor. — Possessor of goods. Tliis name was 
given under the civil law to Uie [Hiniou put iu |K>s8er<sion o 
tlie goods or estatti of a deceased person by the Pnietor. 
This proceeding before the Praetor was one more of eipiity 
thao law. Fur example, if a man died intestate, whose child 
was precluded tixna being iieres by the civil law, on account 
of oa'pitia illmmuiio, or otherwine, tho Pnetor ovorlookod the 
strict rule of law, and giive {>oK8e8Kion to tlie child ; or. again, 
if the deceased left no heir, at least no relative which the civil 
law regiudcd as legal }ieir, the Priptor gave the possession of 
gowls to relations, whoiii the law thus passed over. 

Breve testatum. — Tlte writing anciently delivered by a 
superior to his vassal, as on attestation of the fact that he, the 
HU[>crior, had confenx^d upon the vussid a gmnt of lands, and 
given possession of them. The fcwivj was more the record of 
what had already taken place, than itself the grant ; and was 
attested by tlie seals of the superior, and jxirvs eurkcx At a 
later peiiod Uie breve tasiaium waa signed by the superio 
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wherqver he happened to be, and possession was given sepa^ 
rately by the sujierior's bailie. 

Brcvi marnir— Summarily, without a legal warrant. The 
expression is used to signify tho pertbnnanoe of an act by a 
pei:son on his own authority. Thus, a laudlord, wlio cJKctsi a 
tenant refusing to niinovo from the property when the Ifgal 
term of his oceupanoy has ceased, without any warrant for 
Bucb ejection, is said to act bret'i 'manu. Such a power, by 
the older law of Scotland, was competent to the landlord ; but 
it is not so now, and any sucli unwarranted proceeding 
would subject hun in damages. Among the Romans., the 
phrase hrevi manu was generally applied to a kind of coa- 
«tructive delivery. Thus, if a subject already pledged for 
ilebt^ or deposited for security, was sold by tlip owner to the 
then holder of it, it was aaid to he transferred by bifvi vuxnu 
Iraditioa Deliveiy was essential to paas the property in the 
jiiliject ; but the act of deliver^', in such a case, upon the new 
contract (tliat of sale), wa.s dia|>ensed with, or rather held to 
have been performed, to savo the necessity of delivering up 
tlio gvibj(_-ct to tfie owiuir, and aj^aiii receiving it. 

Brevitatis cansa. — For tho sake of brevity. A phrase 
used in law papers, where a document important to the cause 
is only referred to and not quoted. The reference has the 
etiect of importing the document into the case> as completely 
aa if it had been copied at length. 
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Cffiteris paribus. — Other thingB being equal ; in similu- 
uircii instances. 

Canon. — ^A yearly pajincnt in return for a ^ant of land, 
as in feus ; and under the Roman lav, for the right of 0m- 
phyievM'f. 

Canon emphyteuticua. — TTie ycaj'ly payme-nt made by the 
empftT/ieuta for his landa If nuch payment was in arrear for 
three ycai-s, the ernphyievfa forfeited his right to the subject; 
hg did so if the yearly duty was in nrrear for two yeai-s. where 
the right was derived from tlie Church. A somewhat similar 
provision was introduced into the Scotch law by the Act 1 597, 
a*(>. 240, whereby it was provided that all vassals by feu-farni, 
failing to pay their duty for two years, should lose llieir right, 
in the same way ».s if an iiTiUint clause to that effect had been 
.i]>eciaUy cnfcrossed in theii' charter. 

Capaces doli. — Able to commit fraud. Under the feudal 
system, when the viussal wiw in minority, the supenor exerciaed 
tiie right and enjoyed the casualty of ward, until (in male 
heirs) the vassal attained majority. The right of wiu-d ceased 
Hooncr than this if the viwsal oonimittwl trcioson, on which the 
lauds fell by forfeiture to tlm C^rowii. Fcraons wore considered 
tnpable of treason when they were "capacss doti, that is (sayit 
Erskine), accoi"ding to the general opinion, at the age of six- 
teen." In oiir criniinal courts, culprits are judged to ht: 
capacea doli, and ore punished for their mifidoeds long before 
they have atUiined that ai^c. 

Capiendo securitatem pro dupUcatione fendifirmae. — By 
ttikiiig caution for the payment of a double of the feurduty. 
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Tliiairas a clause formerly inBert«d in precepU from Chancery 

for euterinp im heir, hy wliich it was t-njoiiiecl tliat cantion 

ft\i(iulii be taken for paynttMit of a double of tlie feu in name 

of relief-duty, wlier* this had not been expressly Btipulated for 

in the investitiito. It wiu* at one time a question ■wJiether 

relief was yxijfible in feu-lioldings, unlusH spcoially stipulated; 

ind this clauHti wan inflcrted to ensure the pajnnciit of relief 

to the Crown. "The casualty of relief is (now) payable by 

in heir, boih in Crown hoidingH and in feus held of subject 

ati|Kriom, whether stipulated in tlie investiture or not." (liten- 

Capitis dimiimtio. — A change or dluiinution of statu& 
Tiice elements vent to make up th6 status of a Roman 
eitiaen, viz.: liberty, citizenship, and family. To lose the first, 
b^ being taken captive in war, or otherwise becomiiig a alave, 
ittvolyed the loss of the whole throei for a slave was not a 
cili«n, and Kilongcd to no family. This was therefore called 
thf! maxima (or greatest) liimiimtio atpilis. The Io}« of the 
tenad, called the media (or lesser) diiniTiUtio capitis, took 
i'l^cr when the rights of citizenship were withdrawn, or when 
' i.i//^n was sent int^i exile; this involved the loss of tlie third 
but left the first untouched. The third was loet when a per- 
son changwl his family, by adoption, adrogation, or otherwise, 
ud OS this did nut affect his liberty or his citizenship, it was 
fiillftd the miniviia (or hywt) rujyiiis dhnmutio. U is not 
•ilbin the purpose of this work to explain how such loss 
iniglit in certain eases be retrieved; or the civil efR-cts of the 
diffcrwit diminuiiones, othon^'be such explanations might 
hsT* been entered u|M>n, as being not without inte;-eat Tlie 
TOuler, however, may consult Juet. Inst., B. 1, T. 1 ti, and the 
1%. a 4, T. 5. 

Casus amissioiUS. — Tlie occasion or circunif;tanccs of (he 
feat Where a writ has been lost or destroyed, its contents 
nny Iw proved by on action brought before the Court of Ses- 
Wvi for that puqiose, called an action fur proving the tenor, ft 
^ree in which coniwi into tin' place of the lost document 
Two iHiints require to bo proved in swch action, namely, the 
!«riicular accident by whioli the document was lost or de- 
Mnsvwi. (tcnnod technically the ca»UH amismoniii,) and the 
ctiitentB of the document; the nature and extent of the ex- 
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planation and evidence necessary under the first point being 
SGiitewliat didbreat in difTerent cases. If the Iiwt docutneat 
be, for example, a sasine, m- other deed necessary to give a 
complete title to a purchaser, the Court will not require the 
some strict evidence as it would in a cam: where the lont docu- 
ment was a bill or hond, the obligation under which would 
l>e restotied by the decree of proving the tenor. In tlie former 
case a more general statement of the casus would he received 
— it hiia beyn thought that to liLol a mere casu6 foitxiUus 
woulrl be enougli — but in tlie latter the evidence maet be 
verj' explicit, because the document of debt might have been 
desUx>yed by the creditor with the view of discharjfing the 
obUgation, which he subsequently attempted by tltis action to 
restore. 

Casus fortuitos. — An accident If an article is lured for 
a special purpose, and while being iLScd for that purftos© is 
deteriorated or destroyed, the lessor must hear the loss; but 
if the lessee shall use it for another purpose, he becomes liable 
for any loss or deterioi'ation, even when occasioned by acci- 
ilent. 

Casns incogitati. — CircumBtancesuuthoughtof, unprovided 
for. Wliere questions arise refjarding which there is uo' rale 
of kw, they are decided according to rules drawn by analogy, 
or on eciuitablo grounds. (Stair. B. 1, T. I, § 6.) 

Casus insolitus. — ^An umisual circuuistauce or event. 

Casus omissus pro omisso habeudus est. — A casu (or dasa 
of caseH) omitted w to be ht'ld as (inteationally) omitted. This 
is a rule to be observed uj the construction of statutes, and in 
considcriug their applicability to certain cases analogous to the 
case-"* therein provided for. An ilEustnitiou of this phrase will 
bo found in Stair, B. 3, T. 2, § 49. See Enwnieraim unvus. 

Causa cogTiita. — ^The case having been inquired into; the 
facts being a-sccrtsuueti Some orders of Court- arc pronouncod 
without any inquiiy, others are only pronouuc#tl when the 
facte are before the Judge. Formerly, inhibitions were not 
granted except cau-sa cogniiti, (although a different rule now 
prevails), because they imposed a restraint on the full exerciso 
of the rights of property ; and in our own time billa of suspen- 
sion are not passed. decree.s of divonw are not granted, except nn 
inquiry into the facta, and cause shown wan-anting such orders. 
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Causa data causa non secuta. — ^The cnnHulGration having 
&ilecL Where a sum of raom^y has been paid in consideration 
of something' to be done or procured by the receiver of it^ it 
may be rocovcrcd on this ground, where tho act is not per- 
formed, or tlie thing not pnx:ui*ed in considerfttion of which 
the payment was made. Thus prrt\'iKiun made, or money paid 
Id ooutempiatioa of a man'iage, must be restored If the event 
does not take plaee; or money paid in purchase of a certain 
subject con be recovered on this gronnd, if the seller fail in 
dcdivery, 

Causa debendi — TIiu frrounds of dfbt. 

Caiua fit modus transferendi domiuii — Tlie reason and the 
manner of transferring property. The cliief mode by which 
property in the possession of one person is acquired by another, 
is tradition or delivery. Tradition, to bo effectual in jiiL-jsing 
the propei'ty, must contain two elements ; it must contain the 
intention of the owner to ctjnvey, which is technically termed 
the aumi, or the tll\da«, and the actual delivery, which is 
termed the modu8. Without the first there could be no effec- 
tual tradition, because the owner had no intention of dejjriv- 
iiig himself of the property — he had given no valid consent : 
svithout the second, there was no passing of the property. 
according to the maxim qui cedet et vtAhui nihil agU. It 
must be remarked, however, in regard to thie preceding obser- 
vation, that delivery is not in every case now necessary to pass 
the property in movables. K punehaticd, the right of property 
parses to the purchaser, althoiigli tho goods aro not actually 
delivered to him. See the Mercantile Amendment Act, 1 9 
and 20 Vict., cap. 60, and also an importa^it decision on its 
construction. — Harvey v. Wypi^r, 27th Feb. 1S(J1. 

Caatio Muciaua- — A kind of security given b}' legatees 
under the Roman Jaw, deriving it** name from its author. 
Wlien a legacy was bequeathed, on condition that tho legatee 
should abstain from doing some particular act, be receivod the 
Jegac>% ou finding caution (the caidio miLcUma) th.at he would 
iob8er>'e juid fulfd the condition, uriailing which, that be would 
reetore all that he had received, with its fiiiits or intei-esU 
Such a condition would have had the effect of suspending the 
vesting of tho legacy until the legatee's death, because until 
then it could not be made certain that he would abstain from 
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the specified act ; and this catttlo 'was introduced fur the pur- 
pose of securing the fulfilment of the suspensive condition, and 
at same time allowing the legatee to derive Bome benutit from 
tilt! legacy duiiug his life. 

Cautio USnAnctuaTia. — Tlio ramtion given by a usufnu*- 
tuary to tlit? heir, that Ite would enjoy the subject without 
abusing or injuring it. and restore it at the cxpiratioD of 
the usufruct. A Jight of usufruct waa something similar to 
the right known in our law ae liferent^ bub there are aome 
differences between the two rights ; for example, a usu&nct 
was lost by the usufructuarv undergoing the tiuixima or irmdia 
ditDiLiititlo ni/nlin: with uh the loss of liberty or citizenship 
would not extinguish a liferent right. 

Caveat emptor. — Let th« buyer beware. Where a pur- 
chaser lias hiriirti^lf seen and exa.iTihiyd the subject of his pur- 
chase, he will not^ on this mle, be entitled afterwards to ropu- 
diatti the transaction on the ground of patent iault, unless he 
cnn prove fraud on the part of the aetler. If the defect be 
latent, and such as he could not have dificovrtred by exajniiufr- 
tion, the mle does not apply ; ncir. of courBe, does it apply 
where the "buyer has not seen the subject, as in the case of 
purchfwe hy sample. 

Censns.^ — A aulisidy or tax. This name was also given to 
the valuations of huids, made in Scotland at different, times, 
with the view of ascertaining the propoHion they should re- 
spectively V>ear of the taxes imjwsed, and for ft8Coi"tAining thtj 
rights of Kni>eriora under their casualties. Hee Antiqunn ^ 
novus exteidas. 

Certiorari. — Au English writ, by whicb a cause is reniuvcd. 
fitini an infurior to a superior court, eijuivalenl to a Sc*>t<;h 
advocation. 

Certrun an et quantum debeatnr — Is there a debt due at 
all, and what is its amount? These two things must be clear 
with regard to an alleged debt beibre it can be pled in uimi- 
pensation. In legitl idiniseologj', the debt must be liquid 
before it can found siieh a pleji. See the case of Monro, 1 ^th 
May 1823, where the plea was repelled on the gixmnd of its 
not being certain whether the defender was entitled to that 
on wliich his plea was fotmded ; and the case of J/owaf, 29th 
November iS'lR. where the extent of tlie claim not having 
been ascertained, the plea was also repelled. 
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Certum est quod certom reddi potest. — Thab ia certain 
wliich can be made ccrtiiin. This iiiny be illustmted by a 
reference to the law applicable to tlio ctintract uf saie. It is 
(isscntial to that coutraot that there shall be a ctlrtaiti price 
agreed ujwn for somu specific subject, but it is not uccesaary 
that Buch price shall ha fixud at the time by tliy ]Mt.rtiea. it 
is enough if tliat prioo can be made certaiD and JciHnlte by & 
reference to some determinate standard, by which it may be 
fixed beyond questloo. Such as the fiarn-pricea. or Cbo award 
of a tliird party ; or the price may he siiflicioiitly fixed by 
uranging it at sw much per pound, the snhject being un- 
weighed, or so much per foot, the subject being unmeasured. 

Ceesio bononun.^ — A sun-ender of goods, or estate. This 
isAe name uf a k-^iil jM-oiiess well known in Rctitland. Ori- 
ginally it was introduced as a remedy for the evils necej^ainly 
flwaequeut upon a lengthened imprisonment, and could only 
he pureued by one in actual confiiu-nieut ; for (miys ErHkJne) 
"it u iu itself incongruous, and might be of bad example, thnt 
ow should claim the privilege of personal liberty who h not 
tnily deprived of it" It it* not now nwosswry that a debtor 
a!i»tl have suffered imprisonment to eiititlo him to the benefit 
uf tbis process, but it is sutHcieut that he is liable to be im- 
, prisoned. A decree of cessio protects merely the person of 
liie debtor, and it is ntwer obtained without hiti making a full 
surrender of his estate. It doea not operate a« a ilischai-ge uf 
Ilia debta, Ijecaiise any property he may allcrwarda accpiire ia 
mljpct to the diligence of those who were his creiUtors at the 
tiiite of cosaio being granted. Nor is the debtor entitled to 
retain out of such subsequent acquisition that whicii \a ner.es- 
<my for his maintermuce. He has no bem-jicium coinpdfntiuf-. 
Under the Roman law, a debtor had such a bmiejici-inn out of 
property actjuired subsequent to the surrender of liis whole 
wUie. The prooeedings under tliis process are now reguliited 
Iff tbe Act C and 7 Wia IV., cap. 5(i. 

Chirographnm, — A liond, bill, or other written document 
if debt 

ChirograpbTun apnd debitorem repertxim presoniltur solu- 
tlUD, — A l«^nd, &c. found in possession of the debtor is pre- 
•iTined to have l:*en settled or dist-liavged. " This presumption 
Nds, not only where the ground of debt ia personal, ex. yr., 
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a bill or moveable bond, but in heritable bonds, even when they 
arc perfected byseiwin." (Ersk. B. 3, T. ■*. § 5). 

Circun sacra. — About or oonceruing sacred things. The 
civil courts have a certain jurisdiction in sacrod (or rather, and 
more rorrectly, ecclesiastical) matters, aa in questions of pre- 
scntotion by a patron ; but it has no jurisdiction in sacris, j.e^ 
such questions as ecclesiastjcal discij^liue, or questions of dois 
trine. In such questions the chnreh has supreme jurisdiction. 
See the ca-se of Lockhnii, oth July 1851, 13 D. 

Citra cans® cognitionem.^Without investigating the 
cause. Formerly rU interdiction wa« judicial, and proceeded 
upon an investigation of the facts, and on its necessity or ex- 
pediency beiug made out to the satisfaction of the Court. No 
other kind of intcnliction was allowed, but voluntary intordio- 
tion, without stich investiga.tion, was afterwards fidmitted. 

Civilis ratio civilia jwa comunpere potest naturalia non 
vero ntique. — Civil or legal riglits, obligfitions, or laws, may 
be al)rogated for a civil or legal rca-Hon, but never natural onea. 
The common law does not impose apon a father the duty of 
educating liis child, nor upon a brnthftr the duty of su|>- 
porting a bnither or sister, but that doe« not make them 
less binding moral and natural obligations en them respec- 
tively. 

Civiliter mortnns. — Civilly dead ; dead to civil rights. 
An outlaw is said to be in tliis position. 

CivitaSt — A state having power to make and enforce 
laws for the govermnent of its subjeeta TIuh is the name 
also ^vea in the civil law to the second of the three ele- 
ments (citizenship) necessary to the complete status of a Ro- 
man citizeo. 

Civitatis amissio — Losa of (utizenship. See Cap. dimi' 
nutio. 

Clare constat. — it clearly appears. This is the name of 
a writ granted by a superior in favour of the heir of a deceased 
vaesnl giunting warrant for his infeftnient and entry in the 
lands, deriving its name from the declaration with which it 
opens, that from authentic documents laid before the superior, 
it claiAy appeara that the gnmtee is the heir. A superior 
can grant such a writ in favour of no one but an heir, and 
the warrant it contains for infeftm^it is ao purely personal 
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tKat it cftnnol be assigned unexecuted. The superior may 
gmnt this precept upon hia own knowledge of the heirship, or 
in fife iiplioii limy rc<iuiro production of a service to show thia 
Clausula codicillaris.— A codicillary clause. Under the 
Boman law, wills or testaments U) Vkj valid, retjwired certain 
Solemnities, which were not neceswi-ry to the vftlidlty of codi- 
cQfl, and it was, therefore, not unusual for tlie tefttator to add 
to his testament an express clause to the effect that, if liis tes- 
tament should be held invalid i\h a te-sf Anient, it shoiiU take 
effect as a codicil. HiiH in what commentators call the codi- 
oiUary clause, llie chief ditierence between a testament and 
codicil was this, that in the latter, nn heir properly so called 
could not l»o nominated. For a hititorioal narrative of the 
intniil lift ion of roilicilw, see JHst. Inst B. 2, T. ."j, Pr. 

Clausula tenoris. — He clause of the tenure. Tlie name 
formerly given tti the chtuse in a charter setting forth the 
nature of the tenure, now ciUled the ten^endas. 

Cognitioms causa tantom. — For the purpose merely of 
ascertaining or constituting a debt a^inst the eatatu, not 
a^inst the person. Thie^ is tho naiiio given t^i nn action 
raised by the creditor of a deceased debtor for the purpose of 
constituting hia debt Decree in such on action ia ticcessary 
before the creditor can adjudge the heritHgo of his debtor, or 
compel his executor to make payment of the amount It 
derives its name fi'om the purpose which it is intended to 
effect, namely, to have the amount of the debt ascertained or 
oognoRccd. 

Collatio bonorum. — Collation of goods. Collation ia a 
provision of the IricotcU ]aw, whereby an heir, on renouncing 
his right to the heritagti of the deceased, and allowing it to 
C^rni a part of the general e.state, becoiues entitled to an equal 
filiare of that estate with the next of kin. Hie heir cannot 
1m compelled to collate, but when the hciitable succession is 
S&uill,and the moveable Hiiccession large, it is his interest^ and 
Iw cannot be preventer! from doing so. In collation, the heir 
i» l<oimd to give up whatever heritage ha succeeds to througli 
luH aoceator ;• but where he succeeds to property as heir of 
pfwiaon, not being alioqui nv ret muni.'', he can claim share 
of the moveables without rol lating property ro derivi'd. 
Nmlcr w tlie heir lw»nnd to collate presents given, or advances 
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made in him by the deC'SAaeU during life. Under the Hoin&u 
law, the heir drairing to collate, required to bring into hotch- 
pot wiiatever ho had received by gift out of the estate during 
the deceased's lifetime. 

Collegium. — A corporate body, such as a guild of a trade ; 
cities weio also called colU(fia In the lioman iaw. Such cor- 
porate bodies duly constituted, can acquire and adminlster 
proporty Ukc individuals, and their endui-auce never ceasoa 
In England there in a kind of corporation known aa corporac 
tion-sole, of which tbe hijjhest example is the Bovea^gn, who 
is suppofjed never to die, Re,>r. itHnqvwn ^norihir, A corpora- 
tion is sometime tenned an untivrsitas. 

Goloaus partiarlus. — A colonna was a farmer or husband- 
lunn holding Im land sa ti'inant for a money payment ; a 
aolonus piiHiarkis was a tenant who, instead of money, |>aid 
in retnm to his laiuUorxi a certain stipulated proportion of the 
jjfoducc of the lands. 

Comes. — An Karl ; an ancient Crown officer holding terri- 
torial jurisdiction mmilar to that of a Sherilt 

Comity l^om. — Comity of laws ; being that oonrtesy 
which the Ijiww of one country aliowa to the lawa of another 
in questiuuH in which the laws of cithei- may be involved. 
This comity is not, however, extended t^t any case whcris the 
laws of the foreign countjy are cantraiy to the known policy, 
or prejudicial to the luterL'sts of tho country in which the 
question ari.«CR and has to be decided- 

Commixtio — Cuuinuxture. Property is sometimes acquired 
by accession, and comuxixtiou is one of the fonna in which it 
luay be so ao()uirod. Conimixtion is the term propei'ly applied 
to the commingling of .sulids, whci^ the {Ktrticles uf the differ- 
ent substances do not amalgamate; confusion is tlie term ap< 
plicable to the mixture of liquids. 

Commodatum. — Commodate ; a species of loan in which 
the identical thing lent is to Iw returned tu the lender. It is 
called commodate, because it is conmiodo datum, given aa a 
convenience or favour. See Actio cmnmodaii. 

Commodatiun festimatmn. — A valued comuiodate. In 
the ordiuarj' caac the borrower was not Uable for the subject 
lent if it jierishcd witliout his ianlt ; it perished to the owner. 
But in coni'tnodaiium, ce^imatwn, a value was put on the sub- 
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ject, Mfi the hftrrower, if iinablG to return the suhject iteelf, 
*afl bi^iind to pay the vnhied price. 

CommTUie fonun. — The common forum ; the Court having 
general juriruiictiDiL, as, in Scotland, the Court nf SeHsion. 

Commimea reipublicae fcivitatis) spousioneB. — The oblipa- 
tioQS common to all the members of a Btate, and which con- 
fltituto its IftWR. 

Communi dividnndo. — See Actio cMn. div. 

Conununia.— Comnioiis, oommou inuirs. 'Iliese properties 
we generally the prnperty of one person or corporation, in 
▼hiefa mnny people have a riglit of servitude. This right of 
wrntude difl'crs from a rig-ht of commonty, Inasmuch aa the 
liolilcr of the hitter right has a title to buc for the division of 
Jhe oommon suhjecf , which tlie holder of & mere servitude has 
Bot Oall, 3l8t May 1810, F.C. 

Conuntmia preoepta. — Common precepts or rules, which 
oonstituto the laws of a state, and are binding upon nil ita 
subjects. 

CoDunumbuB annis. — On an average of years ; taking one 

yew with aiiotlitir, 

Conuuuuio bononan. — Commnnity of gooda This relates 
Ifl the movtiable subjects helong^g in common to husband and 
wiiey and comprehends all moveable property belonging to 
either at th« time of the marriage or eubsoquisntly nnpiired. 
1^ huitband has the full and uncontniUnl administration of 
'li ■ '.'-'ods in comrauoion, except where his right of admims- 
■n'liiu has been expressly excKuInd ; and with n^ard to those 
gnod» which form the pai'Aphemalia of the wife, there lA An 
imjtlied exclusion of his right. As to the rights of parties 
«fld Uieir wprvsenlatives in tlie gtiods in communion, see the 
Att IS and 19 Vict cap. 23. 

Commtmis error. — Conunon or general error. WTien an 
«iiinw)U9 practice has become general and prevailed for a con- 
lidcTable period, and eapeoially whore the parties to ftome 
tiwisaotion have depended upon the prevailing practice aa 
*Vimxt^ the Court wiU not give effect to any objection or de- 
faicfi founded ujiuu it. Tl»e maxim communis error Jadt jiLs 
(oDmmon error makes a law) has then apphcation. It is ne> 
o«B8My. bowovcT, that tlic error bo general and of long stand- 
ing. See aa an instance of this the easo of Bmttie, S2d 
May 1830. 

D 
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Commtmis patria. — -Tlie common couatry. Under tUe 
old diligence of apprising, directed ajfiiinsi heritable rights^ 
tbe messenger exocutiiig the diligence, held his court in the 
hood borough of the shire where the lands lay, but atler^va^dfl 
it became the practice to bold those couiis in Edinburgh as 
cmninnu-U jiatria to all Scotland. 

Comparatio literarum. — A oomparif.on of bandwri tings. 
This is reaortfld to ns a mode of proof where it ia uaseutial to 
the question at issue to ascertain whether a certain document 
ifi, or is not, in the liandwriting of a certain peraon. Thus, in 
an action for libel, it would be admitted to ahow by the hand- 
writing that the libel was written by the defender. Tt is also 
re8ort*jd to in cases of deeds sought to be retJuced on the 
ground that the signatuTe to the challenged deed, is not the 
gignaturc, or not the unaided signature of the part}' who bcar» 
to liave subscribed it But it was moat frequently adopted in 
oasea of forgery, where it was adducftd for the purpose of 
proving that the forged signature wjuj not that of the person 
whose signature it bore to be ; and to this effdet such evi- 
dence usc<i to receive great weight. It was not considered so 
conchisive when adduced to prove that the forged signature 
was the handwriting of the panel Tlds kind of eviilcnoe does 
not now receive much weight, if otlienviso unsuppurted, in 
cases of forgery. It wan found that any prisoner could get as 
many witnesses to cxpres.s on opiaiou favourable to his case, 
as the prosecutor coidd adduce in supjwrt of his view, nnd the 
uonflieting testimony so pn>eured, while negativing itself, only 
led to difficulties which were rather to be avoided. Besidea, 
as such evidence was at the best but a matter of individual 
opinion, it was not thought satlsfaetory on such slender ground 
to convict a prisoner of a charge involving consequences eo 
serious. Accordingly, the evidence of engravers, &c., on this 
[loint is not now reoeivcd. nor is any one's ovidoiioe received 
which is based on a mere comparison of letters. Tliis is left i 
to be judged of by the juiy, along with the whole other dr- 
ctunstanccs of tite case. 

ConatUS.— An endeavour or attempt. Tlie mere attempt i 
to commit a crime ia punished by our law, although not gene- 1 
rally with the same severity, as if the crime attempted hud 
been iierpetrated. It more frequently takes the form d' an 
aggravation of a charge, as where assault is libelled with intent. 
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oraUempting, to commit murder, in w'hich case the attempt, 
if established by tho acts or words of the panel, wiU have the 
eiftct )>f iiicrea8U)g the puninhmeiit fur the aasanU, The 
ndministratian nf ilrugK with the iatent to prociiro abortimi, 
is a statutory crime, and pnuishment follows, even tliough the 
Attempt piwed unsuccessful. 

Coucnrsoa debiti et crediti — A concourse or concurrence 
cf debt and credit. Tliia 13 necessary to found a plea of com- 
pensation, for the parties must be debtor and creditor, each 
in his own right, anri at the same thne. Thus, if A sue B for 
payxQeot of a debt duo by him, B may plead in conn:iensation 
ft dobt due to Iiim by A, and hero there is the necessary cdu- 
cnrrence. But, if the firm of wliich A is a partner Nuing B for 
a debt due by him to tbem, be met by the plea of compensa- 
tion by B, on tbo gnjuiid of a private debt due by A, the plea 
will not be sustained, fur there is no c-niwursus; a com|>any 
being re<,'!«ded by the law as a sppai-ate person. 

Coudictio. — A personal action was so called in the Roman 
law, as opposed to the vindiaUio or real action. ThiJi personal 
^Lgittion arose from a jus ad rrtn, and could only be bmught 
ntgaioHt the jierson underlying the obHgation. Thus if the 
saine subject had been sold to two diifereut persons, each had 
a jus wi itmi, and on ite delivery to one of them, the other 
bad Ml action personal against the seller for the value, but no 
claim against the other purchai^er who held possession. A 
w.ndiiuitw, was for the recovery of the thing iLself, ai-Lsiug frtun 
&JuA in. re, and was al^vay directed against the holder of the 
subject. So, if any thing was stolen, its property could \» 
vindicated as against the holder, even if an onoiTjos purchaser; 
and although a lumdietio was competent against the thief, the 
vindicatio could only be brought against the person in actual 
possession of the stolen property. 

Condictio indebiti. — A personal action ailopted by the 
Scotch from the lloman law, for repetition of that which has 
been paid under an erroneous belief of obligation. If in the 
iKilicf that a debt is due, one person pays to another a sum 
of money, it may be i-ocovcred on shewing that no such debt 
existed, and If tlieii; be no bar to the reeovei-y, such as a natu- 
ral obligation. It is uecesBary to distinguish between money 
piud through an eoror in fact, and an error in law. Condictio 
imdebiti may be founded on the former, but (although it iias 
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been allowed in Scotland) it is scarcely tfaouglit can be founded 
on the latter See the case of Wilmn, decided in the House 
of Lords, 7th Dec. 1830, 4 W. and S. ; and tlie case o£ J>ich- 
mn, 10th Feb. 1854. 

Condictio ob tnrpem oaosam. — A pentonal action for re- 
covei-y of money piud ou accuunt of a diahououmblo act. This 
notion ia mentioued by ErHkhie, but is scarcely otherwiae 
known in our law. It will not lie at the instance of a person 
who was himself involved in the turpitude ; for as tiirpiladc 
bars action foi* hnplement of an obligation, bo likewise does H 
bar actinu fur restitution when implement htui hcen made. 

Conductor. — Lessee. In a contract of biiing, the conductor 
Iff ho who pays the stipulated oonsidoration for the subject leL 

Confinnatio ad omissa vel male appretiata. — ^CoufinnaUon 
by an exi.i;utor tv* suLiji-'cta omitted or uinicrvalued in an in- 
ventory previously ^ven op. See Ad omxtmi. 

Conilisio. — Confiision ; a kind of specification, and properly 
applicable to the cominiiij^Iing of licpuds. B^Commixti4). Cou- 
fhaion is also one of the modes in which an obligation is extin- 
unished. Tlius, if a debtor succeed.^ to, or otherwise acquires the 
right of his creditor, his debt ia extinguished confitt^ione, l>ec«u8o 
he then unites in his own person both debtor and creditor. 
Again, if the profnietor of the soi'Weut becomes also tho pro- 
piietor of the dominant tenement, the servitude is extin- 
guished confusione. 

Conjunotio animomm. — Tlie conjunct conaent of pai-ties, 
essetiti:U tn the contract of marriage, 

Couscientia illsesa. — literally, an unhurfc or unviolated 
conscience, but in legal phraseology, eyuonymona wit^ bona 

Consdentia rei alienfe- — ^The knowledge that the subject 
}>osHeeBed is the property of another. 3ucb knowledge puts 
The actual poasessor in )7Ut/a jitle, ajid renders him liable for 
violent profita ; and it is immaterial whence thin information 
haa been derived. In the ordinary case the possessor's know- 
ledge is presumed to commence when the proprietor raisea 
action to vindicate his right, for, by this mnuturo, the posBOfr- 
8or is called upon to consider carefiiUy the nature and strength 
of the title on which he hohls pimses-Mon. 

ConsensuB non concnbitns facit matrimoniom — Consent, 
'not sexual intercourse, constitutes marriage. As iu all other con- 
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^Tisiial oobtracU, the consent munt be iree and voluntary ; and 
Uiia having been given, nothing farther is necessary to consti- 
tute marriage, lliere is one case in which the law presumes 
oiiisantv; namely, wliere a promise of mairiage has been fol- 
[r>iired by Koxtial intorcour8& For although a promise to 
tmrry in the ordinary case only founds an aotioii for datnaget^ 
in the event of its being unfulfilled, yet, where upon sucli 
promise, their follows carnal intercourse, the law presumes the 
con«eut to marriage to have been then given. But it must 
be shown that the intercourse waa dependent on the prouiise. 
uMil that in itJianoe on it alone Ibe womaii yioldixl lier person. 
The promise must be absolute, and nob de^>eiident upon any 
contingent event See a oai-efvil review of the whole cases on 
this point in the case of Mmtleith, 5fch Marcli 1844. 

Consortiun vita. — CoIiaiiilAtion ; a mutual obligation 
undertaken by the parties entering into a marriage to live 
togethtjr, which may be enfoixred by an action of luUierence. 

Constat de persona. — It is clear a» to the jterson meant 
A false designation will not always vitiate a writing where 
there is no doubt a.<i iu the person designed. Mu-ir, 10th 
Julj' I 8i5. Such designation, however, must be merely ex- 
pository, for in other circumstances the rule will not apply. 

Consnetndines feudorum. — A compilation made in the 
twelfth centui-y of the various rules and ciistoma by which all 
diflbrences between vassals and their superiors were deoidod. 
The work is nlso known as tlie Book of the Feua 

CoQsuetudo est optijna legtun interpres.^ — CHistom is the 
best iiiUirjirttter of laws. Custom not only interprets lawa, 
h»it, in Scotland, can eonstitnte or abrogatt* a law; in either 
case, however, the custom dejterided upon must be universal 
Consaetndo pro leg© sKTvatnr. — Custom is regarded as 
law. All law (not being statute law) is founded upon custom, 
&nd obtains th\is the name of consuetudinary or common law. 
ContTA bonos morsSi. — Against morality. Any obligation 
or undertaking of which this may lie said will not be given 
effect t<> by tbe law. Thus a bond given for payment of tlie 
w«g09 of pi-ostitution cannot be enforced, nor can decree be 
obtainor] for money Inst or won at gambling, hotting, to:. 
Smuggling ti-ansactions, and all rights and obligations arising 
therefrom, also fall within this category. The sale of the hope 
of his suuoessiuu by an heir during his ancestor's life [called 
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the pantwn corvinvm) was hold to be eemira honoa vnoreu 
under the Koinao law. but it u not bo regarded by the law 
of Scotland. 

Contra executionem. — Against execution. All di?<!Teeft we 
granted with an implied rcfw^rvation in favour of the defender 
of all objections competent to him a^^ainst the manner and 
extent of executifni to follow njx'ii them. 

Contra fidem tabulaxnm nnptialinm. — Against the good 
faith of the marriage contract. Frov-iyiuna in a marriage con- 
tmct in favour of the children of the mnniage are eHc«tuaI 
against the father's deeds, and any disposition or conveyance 
of lands ao vested in the children is reducible. The father 
cannot even impose restrictiuuH npon the rights of the children, 
ii' they are coiitraiy in the provisions of the marriage settle- 
menc En-e-n'/t Truj^ff^s, 15 Jan. 1S24. 

Contra hereditatem jacentem. — Against a succession whic)i 
the heir has not taken up. A creditor of the deceiafied ia so 
entitled to proceed. When an heir takes up a succession de- 
volving uiKJU him, ho rendert* himself liable for his aacestor'B 
debts; but in the event nf his nut doing so, the law prnvideis 
a mode (l*y a<ijudication, &a) by which the creditor may pro- 
ceed against the estate of his deceased debtor for payment of 
Ids debt. 

Contra non producta.— Against things not produced. In 
actions of reduction the defeudere are called upon to prodace 
the chftllengL-d ilncuiuent, lliat it may be reduced and cancelled, 
and an order it* always pronounced upon the defender to do 
thia, or, as it is technically called, to satisfy production. If 
he foils to do so, decree of certification cot'.tni 7ton pwtincta 
passes iigainst him, the effect of which is that tlie chidleiigcd 
deed is held to be void. 

Contra non valentem agere non ctirrit prescriptio. — Pre- 

wriptii'ii does not run agiunsl one who is noli ah!*" tu net in 
defence of his rights. Prcscri]>tion, conseriuently, does not 
nui against a minor or pnpil; nor ngauist an insane person, 
nor one who is prevented defending his right by imprison- 
ment abroad. But absence as an outlaw does not bar the 
currency of prescription, fur in that case the uottaw baa loAt 
all his legal privileges. See Amii vtilea. 

Contra onmes mortals. — Against all mortals ; the form 
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ia which Absolute warrandice is sometimes expressed. Then 
are three kinds of pei-soiiflJ wwrniidict!, viz., alwolulc, front 
fact and deed, and siinpla Alwoliito wan-aridic*) is wlicn the 
seller fif the suhjwt wan-ants it to the purchaser " at all handft 
ami i^rainsi all mortals," or "against all deadly aa law will," 
wid ondor this he is liable to the purehasBr if oviotion take 
place from any cnuse whatever. Warrandice from fact and 
Jwd is a waxTOnty given merelj' agaiiibt the acts of the seller, 
ttiUior pii«t ur future, aud he is only liable in the event of 
eviction on account of a breach of this warrandice. Simple 
vomuidice only retrards tlie future acts of the seller, aud 
Jiieans that the »ellur will do nothing in prejudice of his con- 
veyance to tlie purcliaser; but this kind of warrandice is now 
almost unknown in practice. 

Contra profereutem. — ^Against the person from whom it 
prooeeiJs (as in the case of a deed) ; or against the person ad- 
vancing it fas in the case of a plea). See Verba aimt, &e. 

Contra spolium. — Against the spoil There was a real 
wfcioo against the spoil, or things spuhded, for their recovery, 
«veB frnm hyna Jiiftt purchasere. 

Contractus bous fidei, «t stricti joris. — Contracts of good 
fcith, aiid of strict law. Such a distinction was drawn be- 
tweoi conti-acta by the Roman law, but it is a distinction 
awcely regarded by the law of Scotland. Conti-acta of good 
futb were tliuae in which the extent of each party's obligation 
was determined by equity and giiod faith ; lu coubracta of 
strict law, the obligations of parties were defcennined by tlie 
*<trict terms of the a^i;rcemenL In Scotland, wliile contract^ 
^'iU he decided mwin according to their terms, yot these tcmiK 
Ways receive a lair and equitable aiiLstruction. 

Coutrectats. — Things meddled with; as Ijy a thief^ who 
'^JoDiovisly iati'nneddles with the property of another. 

Gontrectatio rei aliens. — Intermeddling with the property 

'*''«Jiother; tU-ft. 

Copia peritormn. — Abundance of skilful lawyers. 

Copnla. — Carnal intercoui-se. which following upon and 
"' consequence of a promise of marriage, constitutes maniage. 

Correi debendi. — CcKjbligants for a debt Under the 

"*>naan law the co-obligant was entitled to the privileges of a 

**utiriner, except where the obligaitjon was for the delivery of 

* apeciai subject. Ue could adject conditions to bis obliga- 
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tion which were liinding upon the ntdpulator if accepted. In 
Scotland, if ono person binds hiniBelt', uot aa cautiuuur, but as 
principal debtor and co-obligaut with luiutbvr, he forfeits the 
rights of a cautioner, except ae in a question between him and 
the person for whom he became bound. As r^ards the 
creditor, the co-oblij^it stauds in the same portion as the 
principal debtor. 

Correi credendi.— Joint cre<litors. When a bill or bond 
ie granted in favour of two or moi-e persona, or when? two or 
more succeed to the right of some obligation, as, for example, 
heii-3-portioners, they hiivc each a liglit to a share. Tlie debt 
cannot be sued for, or discharged, or assif^ed by any one of 
tliem, although each of them may adopt either of theue roea- 
anres as regaivlH his own propcjrtioit A full right to sue, dis' 
charge, or assign, may, however, be vested by agreement in 
Mcb of the co-creditors. 

Creditor dominiL — Tho creditor of the subject; the [>er8un 
having thf> riglit of pf<jperty in it In commodate the lender 
is creditor of the subject, and on the bankrupt^.-y of the bor- 
rower may vindicate Ills right of property and recover the 
subject itself, whereas in mutuum the lender ia merely a per- 
sonal creditor of tho borrower, and is only entitled to rank 
with his oUier creditors, and obtain a dividend on the value 
of tJie subject lent 

Crimen dolo contrahitiir. — Orime is contracted (or com- 
mitted) thn.)ugh dole. Dole, wliich is the evil or felonious 
intention, is essential to crime, and where this is wanting 
there can be no crime and no punishment To destroy life is 
not murder where it has been accidental or unintended; nor 
is Uie mere occupancy of a neighbour's goods theft, unless theiv 
be felonious intent, Dole is presumed in a greater or leas ex- 
tent from the circumstances of each {Mrticular act. 

Crimen felsi. — The crime of falsehood; a generic term in- 
cluding several crimes known to our law, which consist in 
falsehood, or fraudulent mutation or suppression of the truth 
to the prejudice of another. Under this class may be ranked 
forgery, falseluwd fraud and wilful imposition, perjury, con- 
spiracy, use of false weights and measures, tfcc. Under tlie 
Roman law, such crimes as fell irithin this cla.ss were punished 
by loBB of citizenship, which was n^gardcd by them as capital 
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ftaniRhment; some of them yrera punished capitally by^ the 
l»w of Scotland \intil recently. 

Chmen majestatis.— Crime commibted against the crown ; 
treksoa 

CrimeB repetundartun. — The crime of tiikiiig money un- 
justly iVir lui viiijiist jiui-jxifie when in office. Untler the Hinnaii 
law, aill judges and ma^strates wlio^ocepted bribes to peivert 
judgment, or Uie due (Klministration of justice, were said to be 
guilty of Uiw crime i the pimishincot of which wna generally 
banifihment, but was sometimes, according to the circumstances, 
more severe. In Scotland the oifence is known as baratry or 
bj-iber)-. See Bumlruim, k.c, 

Crimina extraordinaria.^ — Extraordinary crimes. This 
name was {?iven, in the Koman law, to these acts done iu vio- 
lutioD of a Ihw to which no fixed penalty was annexed, the 
penalty or punishment being iu the disci-etion of the judgo. 
Alihouf;h in Scotland there in no class of crimes hearing this 
naxne, there are acca of a similar character visited by penalties, 
and regarded as crimes. Such, for example, are breaches of 
intordict and perjiifwtration. 

Crimina morte extiugnautnr. — Crimea are extinguished 
by the death of the criioinaL His death will not, however, 
oxiingniHh them lut cIvUkih effej:tuni, for any claim thence 
arising will transmit againat his heirs, if there has Iwen litis- 
oontcstation before his death. 

Ci^tiB est commodnm ejus debet eese pericrdnm.— He who 
ruaps tins advautiige should bfar tlie risk. Un the principle 
of this maxim the risk of a subject purchased, but still iu the 
hands of tbo seller, Ue« with the purchawer. Ae he reaps ajiy 
adTanta^ to l>e dorivwd froiu the subject, either by accretion 
or otherwise, ao he most hear the rif^k of loss through dete- 
riuratioQ or accident. Thia principle is not, however, of uni- 
ven>al nppHcatinn, for it will lie n;meiuVK.*rud Lliat iu eomir.o- 
date, tho liorrower, who ha^ all the advantagis bears none of 
the risk attendant upon the subject. Its deterioration, or 
BCcidcntid loss, falls upon the lender, the owner of the 8ub- 
JGCt. according to the maxim re^ peril suo doviino. The anme 
principle is involved in the foUowing maxim. 

Cujus est dominium ejus eat pericxdum^ — 'ITie risk lie* 
npOQ the owner of the subject. In cftmmodate. in deposit, in 
pledge, in location, and other contracts, the risk lies with the 
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owner, who bears the loss accidentailj occasioued, or any de- 
terioration arising from iw:ciJtint or ordinary iiso. Injury done 
to the fiubject, tlinnigli the iault of the poi-son in actual po*- 
sesaion, must bo made good to the owner; for such iujuiy ie 
not one of the risks which he runs, lie being entitled to rely 
on the core and ordinaiy skill of tlie actual pofisessor. 

Ci^us est solum, ejus est usque ad Cfelom. — He who is 
proprietor of laud is proprietor alao of everything on it. A)l 
hiiildingH, tUI iiALitml ii-uits, and eveiything above a» well as 
below the surface, belong to the owner of the land. See A 
ctslo, tix. 

Cujns haredibus maxime prospicitur. — Of him whrnse 
heirs are chieily regarded. This is a rule of construction to be 
attended to in a-sccrtaining from the terms of a destination, in 
whom the fee of a property is vested, the oi'diriarj' nile luring, 
that he ia the fiar whose heira are pi-eferred. 'llius, a convey- 
»nce to " A and B jointly, and the heirs of B," gives A xoerely 
A joint right of liferent, and gives B the fee. Under such a 
destination B is so absolutely the fiar that hiR rights cannot 
be impaired by any acts, even onerous, of A. who is held, as 
we have said, Ut be a Ufei*eiiter. In c-onstming destinations 
to husband and wife this nile uinst be applied with care, ur 
mther, care must bp tflkon, ir ascertaining from the terms 
used according to thc:ir technical signification, whose heirs are 
preferred ; for if the heirs of cither be jircferrcd in a nianner 
inconsistent with any doubt, thfin tlift rule may l)0 as siiroly 
applied in the ciuMi of Hueh d«eiis as in any other. But where 
a husbajid, for example, dispones his own property to himstdf 
and to his wife in conjunct fee and liferent, and their heire iu 
fee, the liusband remains sole fiar, and his wife has merely a 
lilereut, " their heirs" being uudersUiod as the busboud's heirs 
only. Under a similar destination, if the property was that 
of the wife and not of the husband, he merely obtains a life- 
rent while Bho remains al>Kolute fiar; for in these ca^eci, unless 
the presumption Is elided by express provision, the fee ie pre- 
aumcd to be in the spouse from whom, or from whose fncnds, 
the subjt^t proceeded. 

Culpa- — I'nuit ; negligence. Of this there are three de- 
grees, viz.. cttipa lattt, gross fault or carelessness, wliich the 
law regards as dole ; otdpa levia, that degree of negligecoe 
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fc-tich & person may be guilty of, even when ordinarily atten- 
tive to his own alfairs ; and culpa tcviimma, tlie slightest 
degree of fault or ueglij^iice, whicli iiiny he fallon into by one 
irho manages his aflairs with tlie grwiUwt attention and pru- 
ilenoft The degree of diligence for which persons are liable 
'H"i:da upon the nature of the contract under which the 
,:ition for the diligence ai-ises. Thus, in the contract of 
deposit^ wliich is purely for the beneiit of the depositor, and 
confers no advantage uijon the depositary, the latter is only 
iinhle fur culpa lata. Whereas, in tlie contract of ooinmodate, 
the borrower, who has the sole advantage by the loan, is liable 
for cu.ljia hviasi'ma ; and in contracts where both parties reap 
ao advantage — as in location, where the one has the use of 
the articli; lent, and the otliRr the hire paid for such u*ie — 
each party is liable for the middle degree of diligence, cvijxx 
levin, or (as it is often tenncd) adpa. Tlie genejivl rule in 
regard to diligRnce is, that where both parties to the contract 
Ai-e advantaged, each is liable for the middle degree of dili- 
gence ; and where only one of the paiiies is advantaged, that 
person must bestow the greatest cava and attention, and will 
be liable for the leaet neglect, culpa la^ish-ima. Where a per- 
Bon is in possession of a subject under a contract, from which 
be derives no advsiiitngc, \iv is only liable for culjxi kita. 

Culpa teneat buos auctores.— A fault or delict binds only 
its authors ; ao that a husband, although bound in many caseR 
by the acts of bis wife, is not rt^pousiblu for tliK eonsequenees 
of any crime or delict cominittwl by lier. On the other hand. 
tf a wife, under the compulsion of her husband, commit a 
crime, or be acccssoiy to the commission of a crime by him. 
she will \te alwctlvcd, on the ground of her want of fi^ee will 
in the matter, and the husband, the author of the delict, will 
alone bear the consequences. 

Coltora-^ — Cultui'e, tillage. Industrial fruits arc said to 
be HO derived, in contradistinction to natural fruits, which ai-o 
said to spring up sp'jtiU', without artificial or human labour. 

Com astrictis multxuis— Witli astrictcd multures. Mul- 
tures are a proportion of grain paid to the miller for grinding 
the reint ; astricted multures were those paid by the holders of 
Jnuds which were astricted or thirled to a certain miU, and the 
right to them was conveyed in the words of the phraae to the pur- 
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chaser of the mUL Multures paid under thirlage were termed 
insucken or iistrictetl, and (iiow* paid by persona wbo volun- 
tarily linought their grain to tlie mill, but who were not thirled 
to it, were called outsucken, Thirlage, huj-b Pi-ofosRor BcU, 
" being devised originally na an expedient for indemnilying 
the builder of a mill for extraordinary outlay in a i-ude age, 
ha« degenerated, in times of more iiiipi'ovod manufhcture, into 
a burdensome and inexjMjdient tax on the produee of land, and 
18 now in a state of jtcradual extinction." hells Prio., § 1017. 
Com aucupationibus, venatiouibiu et piscationibtis — With 
fowUngs, huutingB, and fi-shiugs. Salmon tifihiug is the only 
fishing in the sea of whicli there bt any monopoly, and at) sal- 
mon are iiiter rtyaliti, the right must flow from the crown. 
The clwuse ctiTn •piecatto-it-ib"*'. fnllmvedhy possession of salmrm 
fishing, is sufHcient to establisli a right to such fishing. Such 
A right may be conferred without any grant of adjoining lauds. 

Cum beneficio inventarii- — With the banefifc of inventory. 
See Be^ieficwm inventitrii. 

Cum oolumbiset columbariis. — With dovea and dovoeota. 
The building of pig»-on-honseR waa put under certain restraints 
by the Act 1617, a 19. ITiese words are uot to be found in 
any mmlem chnrter, and but few of the old pigeon-liouses now 
remain extant in Scotland. 

Cum commuui pastura- — With common pasturage. This is 
mere right of servitude, and not a right of commonty. See 
Ctytnijinnia. 

Cum cuniculis cnniculariis — With rabbits and warrens. 

Cum ouriis earumque exitibus.^-^M'ith courts, and the re- 
sults or profits of the sanitx The courte of the Barons had 
this difterence &om the courts of the Sheiiils and Stewarte, 
which were King's Courts, tliat the former received all the 
amercement*! and other piofits of the court, while the latter 
were responsible for such profits to the king. A conveyance 
cHtn curiis carried a right to the profits, although they wen 
not six-cially mentioned. 

Cum curiis et bloodwitis — If a baron disponed part of his 
barony cum curiis, this conferred a limited jurisdiction on thft 
](ureIiaHor. erapoweruig him to judge of questions of debt be- 
tween tenant ajid tenant, Sx. ; but if the conveyance was 
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earn cu/riis et bUxtdvAtis, it entitled the purchaAcr to fine for 
WixhI Tlie jurisdiction thus conferred w»s uumulativu only, 
iud did not exclude that of the bai-ou, wlio«*e juribdictioti con- 
turned over the whole barony. 

Cttiu decimis iuolosis et nunqaam ant«a eeparatis- — With 

the teiiids ini^bideil, iiml never before sejijii^aU'd. LaiKlt4 dis- 
armed with such a clause as tlus are exempt from the payment 
itf teindi^ Such cuuveyimcfis seem originally to liavo flowwl 
firom cliitrchmen in riglil Ixitli to the Iiiuds aud teliidts kv that 
tlie teinds, being a burden on the lands, became extinguished 
as it were, by confusion, when combined in the person of the 
purcluiscr, who became, by the same deed, proprietor of tho 
lantLs and titular of the teinds. It must be remembered, how- 
ever, that a conveyiuice cwn dechnis iiuivsifi only, will not 
suplK^H the claim of e?ieuiption, unless it bcur nituqtunth antlea 
s^iiaratie, or words of similar import. Beatson, 5th. Feb. 
1812. F. C. 

Oun domibus, iBdifidis-^With houace, buildinffB. Iliese 
words are held to include avoxy erection upon the lands con- 
voyed, but they are not essential ; for l}ie conveyance of the 
lands carries all that i>i erectud upuu them, uuleaa specially 
excluded or resorved. 

Gum efTectn. — With effect. Pi'escription does not run 
agaiuijt any one, a« we have sceu above, uiUcss he is able to 
■ct in defence of liis right tmm. e^/fwju. Under the old feudal 
system the casualty of ward was not incurred except where 
theTaitaal alienatod bis lands cwm efeciti. Thus, if the vassal 
was LDterdicted and disponed without the consent of his iotcr- 
dictora, his conveyance beijig reducible wa« not efFeetuol, and 
the casnalty was not incurred. 

Cwafebrilibns, brasiiiiB,etbraeriis. — With forges, malt- 
kilns, and breweries. Anciently no vassal oouM erwit sucli 
works on his lands without the permission of his superior, 
bat there is now no such restriction on the right of property, 
nzde^ it bo n mutter of bargain between the jiorties, and be 
hiseited in the original charter or feu-contract. 

Ciun fossa et farca. — With pit and gallows ; the expres- 
sion used in conferring upon Bai-oiis the right of pronouncing 
capital sentence in the Baron Courts. It signified a juriadio- 
taon over felons to punish tueo by hanging, and women by 
ilrowuiug. 
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dun herezeldis. — With borczelds. This cxprcssioo, sUU 
to be found occasionally in old chiu-ters, gave tlie landlord a 
right to the best horse, ox, or cow, of which a deceased tenaut 
was poase»8ed at the time of his death. The berczeld was 
not exigible froui feuiirs but froiu tenaiite ouly ; but Euch a 
right ha£ been long iinknowD in practice. 

Cum libera et plena administratione. — Witli full and free 
power of nmnagement or administration; such as is given to 
a &ctor, an attorney, or a matidatoi^*, entitling him to act for 
his ooDstitueat as he may deem most suitable and advan- 
tajjfous, 

Cnm libero ezitu et introitn. — With fi-ee Ish and onti>-. 

Cummarita^. — ^With the casualty of marriage, lliia 
was a casualty of wardholdiiig (now aholisherl) under which 
tlio superior waa entitled to pajonent of a eertain sum on the 
mairiage of bis ward. When the heir waa n female, the eu- 
perioi* selected for her a husband, whom she oould not refiise 
except on forfeituro of her pniin3rty, or as much thoi-eof as 
was estimated to be the value of the match. When tlie belt- 
was a male, the consent of his superior to his marriage waa 
required. If such consent was given, it operated as a reouD- 
ciution of the right of casualty. This consent vfas often used 
as a means of extortion, and large siuus were paid by the hoir 
for liberty of choice. 

Cnm moleadinis et multnris. — With mills and multuns 
of the same. 

Ctim nota. — With a mark, or reservation. Formerly, when 
witneftsos were diftf|ualitled by reason of agency or partial 
oouDsel, kc, it was a frequent practice to adout persons as wit- 
neSMS who were in some measure chargeable with the dis- 
qualification, and eepeoially so where tliorft happened to be » 
penwia f^Miuvi. Tliey were admitted, however, «;««)- W3ta, 
that is with a mark to cull tbo attention of the Judge to the 
extent of agency, itc, which had bt-en proved against them, 
and with a i-eservation to bira to give such weight to their 
evidence as under the circumstances he should think proper, 
lu eflect, the e«donce of a witness admitted cum wtta, geD&- 
niJly received as much weight as the evidence of those who 
were not so distinguished. 

Cum omni causa. — With every profit or advantage. A 
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tl«poatary ia bound to deliver up the suljject deposited, with 
every profit, such as fruits or accessions to the depositor, when 
danuided. Ko also is the pledgee bound to deliver the pledge 
with all its trults wheu his clum agaimit tho pledger has been 
satisfied. 

Cum onere debitoruin deftmctl — Under burden of the de- 
ceiised'g debta. An executor or lieir Tncui's this liability when 
Ije eut-ers uikhi ilie suece-ssion which hns upened up to him. 

Com. pertiueutis. — With pertinents. This includes every- 
thing belonging to the lauJs conveyed) and on such a claose 
and i>ob3es3i..m for the proHcnpiive pi-nod. the right of propMjrty 
in ground adjoining may be acquired, except where the ori- 
ginal charter containing these words is a bounding charter. 

(him pificariis. — With fishings. The difTcrcnce Iwtween 
this phrase and owm pisadionibu^ ifi this: that while tlie 
hitter, with forty years' possetuiion thereon of salmon fishing, 
will coDatitute a right thereto, tlic former (cum piscariis) is 
Ijeld as equivalent to an expi-ess grant salnion-wm. piscalioiii- 
Ima, without such prescriptive possession. 

Cum silvis. — With woods. 

Cum suo onere. — With its burden. Lands roaigned ad 
remantntiani remain burdened with any burden legally im- 
posed upon them by the vassal before resignation, and they 
must he accepted by the superior cum onere. 

Com titulo. — With a title. 

Cum virginitas vel castitas cormpta restitui non possit. 
— ^nco elijistity once violated cannot be restored. On this 
aocount, because no suflident recompence can ever be made to 
a woman who has been violated, and who can never bo ny 
htored to her inviolate condition, the punishment of i-ape is 
proportionately severa This phrase, qiif)twl from the civil 
law, gave rise to the question whether rape ctiuld bo hold to 
have been committed unless complete connection bad taken 
place. It is now settled that, such connection is not essential 
to the crime. 

Cura animanun. — ^Tlie cure of souls; a curacy or cin-e. 

Curator bonis. — The name given to an officer, appointed 
by tht^ Court (m application tfr that effect, for tlie prescr\'ation 
car management of an estate which at the time is without any 
one to manage or supeiiutend it. Most frequently such curators 
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are appointed to tho estates o{ these pcraons who through in- 
sanity are incapable of attending to their own affaire, but they 
■are eIao appoint«<l under other clrcuimtancea, lui, for example, 
to manage a trust-estate whera the truKtees have declined to 
act, or to manage the estate of a person who is ahiXNul. 

Curator {datur} rei. — A curator \b apfwinted to tlie estate; 
and is iu this respect different from a tutor, who is {datur per- 
BOiue) appointor! to take care of tho person of his ward. 

Cuna Christianitatis. — A name given to the Ecclesiaatical 
IJourls, and especially to the Commissary Court, at the time 
when it was presided over by the bisliofis or their vicars, 

Cunente termiBO. — During the currency of the term; a 
phraae used iu rctcrcnce to letwes. A poinding of the tenimt'i 
efiects during tho currency of the term may be stopped by the 
landlord, as- it would interfere with bis preferable right of 
hypothec, to pre8er\'e which he may sequestrate cuiTPnte ter^ 
inlno, in security fw tho payment of his rent when it be- 
comes due. 

Cnstodiffl causa. — For the purpone of keeping or preserv- 
ing. Intciference with the estate of a deceased, if merely for 
this purj>ose, will infer no jiaKsive title HgaiTist tlie fUKt^HlJer 
lliis is the sole purpose of tho contract of deposit, and if the 
depositary uses the subject (farther tluin is neocssaty for its 
preseixation) he will bo liable to tho depoaitoi" for such use. 
Such use is called in the Boman law furtuvi umis (tho theft 
uf use.) 
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Dunnosa aut Incrosa. — Injurious or advantsgeous. To 
aJldW the heir to a^wrtain wlielher t-iking wp Uie siioceHtion 
ffbich bad devolved upon him would Im? iulvant&geous or inju- 
rioas to his intorests, the year for deIil>pmtioD was given, — 
a periwl whifih has been reduced to six months by the Tltltw 
to Land Act. 21 and 22 Vict., cap. 76. If he found tliat it 
voald be litcrofa, ie., make him wealthier, he could enter 
upon it, but if otherwise it was in bis nptiftn to ren<mnce. 

Damnum.- 'Uarm, injury, loss. I'nder tlw Roman law, 
tfak word implied only accidental damage ; or damage not 
the residt of a U'^I wn.in^'. 

Damnnm absque injuria.— Damage inflicted without legal 
wrong. Damage bo inflicted given rise neither to |}rosecution 
ad tiitulictavi pithlicam, nor to action at the instance of th« 
person injurerl for oom[»en8atioa Such is damage ariHing fmm 
accidi^t, or from an act lawful in itself, and not performed 
with any intent or denire t^i injure. Tliis is distinji^iRhed from 
the fiamnum injui'tu dntmn (lininage inflicted wrongt>u.«lyj, 
which gives rise in many uues both to civil and criminal pro- 
ition, and always to the former. Injuria includes any 
t tltat is illegal or uuwaiTantablc, and therefore damage la 
said to be inflicted wrungniisly, whyre it ariaes from fault or 
neglect. Dan)ftg<> nuiy thiiH ho inflicted by an oninial not kept 
witli due care by iti proprietor, and for such damage the pro- 
prietor IB liable. 

Damnam et interesse. — The loss and intercut ; or. aa tlie 
worda may also be translated, damage, and ita issues or con- 
iKqueQccs. llie words are used by Erakine in treating of the 
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fiabiii^ of cautioners vho become bound to see ft specific »et 
performed Failing pedonnaDce, the cantioneis arc liable to 
tbe creditors for the damnum et iniereme: tliat Is. tbo actual 
and vDuseqnential damage suffered throngh ncm-pcrformance an 
the part uf the debtor. 

DaBUmm &tale. — Loes ariang from inevitable accident. 
vhicb human means or pnidenoc could not prevent All loes, 
occasioned bv tbe acts of Ood, is so oaUed, and must be borne 
bj the permn on whom tbe loss or damage has been inflicted. 

Danmom infedmn. — ^Dama^ not yet occasioned, but ap- 
prfhendinL Such is damagci threatened to buildingi^ &om 
mining opcintions below thorn ; or violoioe threat«n«<l against 
the perMU. Tbe funner may be st<^>ped bv interdict, tiie latter 
pnivtded against bv a petition fur lawbnrrrjws. 

ftuanma injaria datum. — Ikuiiage or injury culpably in- 
flicted. See Damnum abeque injuria. 

Dftnnnm lina i^jniia eaw potest — ^Thcre may be 
or injur}- inflicted without any atrt uf injnsUoe. Hub 
embodies the dirtiDetioa betweeo damage wroagaasfy or eul^ 
pabty inflicted, for wbi^ the perp eci ator ie Sable, and that 
damage wtuch is accidental, unintentkmal. and without fault, 
on account of trhicb no action for oocnpeBaatkio will lie. 

DUM et ntimm nihil dat— One who ^res and yet 
tain& doea not give cAetoaDy. Tho principle of this 
was abeohitei, and strictly applied in our law before the y in^ 
of the Act 19 and 30 rid. cap^ 30. Untfl then, the mere 
pardneing of a snbject, withovt defirery. wfai e d no ri^t 
of (nfiCf^ on the pnrehaaer, aad only boand the seller b a 
pwanail obtigation to dt^rm. That statnte rhingwtl the rale; 
by pcoriding that tbe eotapleted eontnet ofaalesboold have 
tbe eAect of paaang the property withovi detiTety. But there 
may etsll be daaaa wbo* tbe pi mt oiaxim wfll be appfinahle 
For ci»Mplei.ifthe teagntflf ahuuMi AeoM aril his fmnitiuie 
to a tturd pctsDO, and sliU retain |iijumniiim of ii. witboat ai^ 
pieabt and orest act of ditivoy le tbe pareheaeT, in 
«aae^itistboi^!bt.acnditarartbe«ee«Hl«oQ)d be 
l» epenle ^H%eace agswt sneb fBrutare fat paynant ef Ins 
fleb^for ha waa eatitlBd. m. aMowiii^ tbe tOMmt to incor the 
Ahtv » rdy Mp«i tbe fiiiiUu e as a secunty for p ayuwiuL A 
to tbaCnstHe.orlia«f*afe.ifcaflMent 
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U( pass the property of that still ratained by the tenant, and 
to all Jippearance bis own, would j(ive facilities for di-fraudiiiii,' 
wwlitore, which tlio law would hot recognise or favour, lii 
the Mso Rupposed, the purchaser of the fiirniture would only 
be entitled to rank with the other creditors for the prict.- he 
bad paid, and with them participate iu the division of thti 
dttUor's estate, his right being i^jus ad rent, and not in re.. 
Potns booia. — Appointed to manage an estate. See Cu- 

Oe alode parentom. — I^iiids descending by inhcritnjitM* 
litMnparftnta were said to be so aopiirod, in contra*"! iatinction 
Id laads held in ftu {de muneve re(fio), and to those acciuired 
bjf a singular title. Subsequently the phrase acciuired a more 
wniprebensive signification, ns idl Imids were, in prcwess of 
time, termed allodial, in wUicli the holder had a right of abso* 
lute property, without rendering any serviue therefor, or re- 
etigiiisiug any superior therein, and in which hv had an unli- 
witfl power of disposal "The term is applied, I. To the 
property belonging to the Grown ; 2, To the Bupcriorities 
JeswT?ed by the Sovereign ; and 3. To ehunjln*, cluircbyttrds. 
manses, and glebes, the right of which does not flow from the 
Oown. To these may be added the ndal lands of Orkn^, 
which are held by natuml jwsffcssion. provable by witneABee, 
without any title in writing." Bell's Diet, i,t. Ailodial 

De calmniiia. — Of calumny. An oath (called the oath of 
cAluTnny) wa« at one time administered to all snitors.under wliich 
they were required to uiHnu their belief that the statement** set 
forth by thom iu their libel or defences were just and true. This 
was boiTowed from the Roman law, under which thin oath 
■wafl reijuired at a very early period, where it was introduce*! 
fiw the purpose of checking reckless or vexatious litigiitiwj. 
ll derived its name from the meaning attached to the word 
evi/u.7rtri((i, which Oaiusdelines a^the oftencenonmutted bya man. 
■who, iu the kuowlodgo that he is acting luijustly, yet institutes 
Ml motion for the pnrjiohc merely of annoying his aflversary. 
{i^iiiiteUifjU noil- rede marjere, sed vH^undi adtiersiirii t/ratia 
nuHonem indituit. — Gai.iv. 17-Jj). In our law.as under the Civil 
Ijiw, this oath was at one time requii-ed of all auitora, but sul- 
sui^uently it was only administered when thu adverw* party de- 
manded it; and at the present time it it^ almost unktiowu in 
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practice, being coiifint'd to ca«es of divorce, and declarator of 
nullity of ntjuriage, in vblcb tbe pursuer is rR4juired still to 
emit it See au interesting ciifio on this subject, n;hcru tlie 
r|uestion whs raiM!i.l, whetlier the oath of calumny still exists in 
our law. Piivl v. jAnnfjs, 7th Mar. 1855. 17 D. 604. 

De causa in causam. — -From ime cause to another. This 
is B kind of prorogation of jurisdiction, intended to confer on 
a ceitaiu judge a juris^Uction which, without the conaont of 
parties, he could not possess. Such prorogation ia necessarily 
very lunited in extent "Prorogation uf juriiHiiction, from caubes 
nf one description to thoae of a totally different description, is 
inadnusaiblo. Yet, where the canne is of the ^me nature with 
t^ose to which the judge is competent, prorogation is admitted. 
Thu.s, where tbe projier juriwdiction nf tbe judge in confined to 
causes amounting to a certain vaUu!, parties may prorogate 
tbe jurisdiction to causes alxive that vabie, unless the statute 
conferring the jurisdiction probibitA tt or expressly limits the 
juriwliction." Bell's Pict., v. Prorogation. 

De die in diem. — From ilay to day ; daily. 

De facto. — According to the ■feet ; in [wint of fact. This 
ift antithetical to </c jure. 

De fide instnuaentonun. — As to tlie genuineness or trutb- 
fulne.ss of instruments. This is a question raised trequently 
in actions of reduction of instruments on the gnjund of foi^ry, 
&<a, the proof in which requires to be very ample luid distinct 
On this point scu Menzies' Lct-tures, 114. 

De fideli administratioue. — ^f ihithful administration. 
An oath bearing this title is emitted by all public function- 
aries, by judgCR. advocates, and other legsd pi-actitioners ; and 
also by all officers appointed by the Court, such as curatoi^ 
and tutors, under which they engage to be fzuthful in the per- 
formance of all the duties of their ollice. A breach of this 
irtth. although it giviM rise to a civil action for rt-niedy against 
the consequenoofi, does not involve the penalties of perjury. 

De future. — Regarding the future ; at a future period. 
This phrase iR antithetical to tbe phrase de predenti. A oon- 
uent to maniage 1^ //jfise/f//* constitutes marriage in itself ; a 
consent da fnduro does not coufititiite the contract of marriage, 
but only gives rise to an action of damages in event of the 
non-fVillilmeut of the promise. 
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De jndicio BistL — See Jtidlaw, &o. 

De jure. — According to Jaw ; or in point of law. This is 
antithetical to de facto. 

De jure communi. — According to the provision of the ocmi- 
inoii law. The phrase is similar in import to the preceding 

De libero homine exhibendo. — For the exhibition or pro- 

(iiirtion of a fret) mtm. This wtw ji jwirt of tlie Kunian law 
(Dig.. B. -43, T. 29), under which a question of faise or illegal 
iiiijirisonmcut or detention was determined. If any one de- 
tiuntjd another as hh filave, or dopiivwi Wim of that liberty of 
•ction wJiich was the inhei*ent right of eveiy free iiiaii, thi- 
d-itainer, under this law, could be comjxilied to exhibit and 
imiduee the pereon detained iu open court, where his status 
M freeman or slave wa« at once determined ; and if the detcn- 
'ira wa.s declared illegal, he was set at liberty. The ajiplicatiun 
tnlie judrfe (the Praetor) for production of the person detiuned 
ffaa i)ne of the class a<Mio popularin, rfnd could he brought by 
uy citizen, whether immediately interested or not. Tlie writ 
of /ia6c<w corpus, in England, is aualogouf! to this action in 
cite Roman law, iu so fiu* as it i^ resorted to by a prisoner tu 
h«e the legality of his onstody dotemiined ; but it can only 
be adopt«?d where the custody is on a judicial warrant, and 
not, as iu the Roman law, where the false imprisonment waa 
by a fellow subject, without any warrant at all This latter 
kind of wn^mg baa ita remedy at common law, both in Eng- 
land and Scotland. 

De liquido in Uquidtun. — Of a liquid claim against a liquid 
tilaim ; having reference to tbe extinction of a claim by com- 
pensation or set-otH To entitle a defender to the benefit of 
Auch a plea, the clfum bo advauccu must bu liquid, i.e., ascer- 
tained Ui he due and fixed iu extent. If it be otherwise t)te 
plea will be repttllwi. See Certtun an el, Ae. 

De Ittcrailda dote. — Of being enriched by the dowi^- : a 
|>actitm sometimes mitde between spouses luider the Roman 
law, whereby a husband became entitled to retain the dowry 
aJler bis ^ofea decease, which, in the ortlinary c^ise, and with- 
out tiUL-h paction, he waa uot entitled to do. 

De me.- — Of me. The technical name given to a baae 
holding. See A me. 
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De momento in momentum. — From moment to moment. 
The years of raiaority are thus computed ; aucl. until the last 
moradnt at the twenty-one years, any deet?s granted or acta 
done, are done in minority, and liable to all the objections 
competent on that head So also are the years of prescription 
'wniputed. " Prescription mns (/*• iiwmi^ito in wvmentuvn. 
and tlio interruption may bii on the last moment of the for- 
tieth year.' Bell's Prin., § 022. 

De morte antecessoris. — Concerning the death of the an- 
otMtijr. llie brief of inquest, under the old fonn of service, 
enquired concerning this, and wm therefore called the brief of 
inortancestry. Tliis name, howL-ver, properly and originally 
lielori^^ to a brief useJ by the heir for calling inti;i Court the 
possessor of the ancestoi's prnperty, with the Anew of trying' 
the title under which he poBse-sRed. Tlie brief of mortanoestry 
■' was purehaaed by Uie undoubted heir, even though he had 
Vieen alrwidy serveJ, again.'it the superior nf the lands, or 
agaiuRt others who had been soised in them iipcm a title ]>refer- 
able to that of the heir. This last was therefore the ground 
of a proper action, in which it behoved the heir to cito tho 
[lerson who held the possession from huii as a party to the 
Huit." Krsk., B. 3, T. 8. § 62, 

De mimere regio- — By royal ^ft. Lands held under feudal 
tenure were generally described by this phrase, in contrBtlis- 
tinction to lands acrpiired by inheritance or «ing»ilAr title ; tho 
name being derived from the fact, that all lands held feu were 
originally gifted by the Urown to the Barons, in i-eward for 
past and future scr%'ices. 

De non alienando.^ — Concerning the non-alienation of 
the lands. Thi.^ clause, prohibiting the sale or alienation .of 
the particiilnr lands specified is common to entaila, and csaeti- 
tial to their validity, as without it the puqjose of the entail 
can be defcate<L ft must, to l)e effectwal, be expressly stated, 
and properly fenced with irritant and resolutive clauses. 

De non alienajido sine consensu snperionnn. — Concerning 
the non-alienation of the jandti without the con.^nt of the 
superior, Tltis clause, in effect, was at one time common to 
all chart^-rs granted to vassals, and the breach of it incurred 
tho casualty of recognition. But being regarded as hostile to 
the free USD of property, and as a restraint upon the exercise 
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of the judt right of alienation, it was abolished by the Act 20 
Geo. U.. cap. 50. This enactment, however, does not appear 
to strike at the clause of pre-emption, which " is intended, not 
for preserving tho feudal influence of the superior (the aboli- 
tion of which was the ohjftot of the Act), but for confcning 
upon him a valuable right to the re-purchase of the estate, 
and is legitimate and etfectuaL" Bell's Priu., § 864. See also 
OufTs Feud. Con., fiS ; Menzies' Locturea. 67-t-3,and thecaaog 
cited by tbcae axithora respectively. 

De non contrahendo debitum. — ■ Against the contraction of 
dfibt. A clauKi) inserted in entaih*, to prevent the heir bur- 
dening the entailed lauds with debt, whereby, through the 
#igenco of creditors, the entail might be rendered iueffectuaL 
lliis prohibition niu.st be cxpm^tly stated, and cannot be 
d<i(luoftil b)' implication. 
De novo- — Of new. 

De novodamns- — We give of now. The cbaiier (or clatise) 
i>f uovudamai is gmnted (or insprtcd in a chai'ter by progreas) 
by the superior in favour of his vassal, whore the lattar, by 
im or otherwise, is unable to iiroduye a sufficient legal title 
t« demand entry. As such charters proceed on no rcsdg- 
gaiion, and in obwlience to no warrant, they are inetFectual if 
cliaUfiUgtid, niitil the years of prescription liave nin. G-t-imte 
V, WiUUvn^son, I Ith Dec. 1700. M. a022. 

De plauO'^lmmediatcly, snniinarity, without attention to 
ftims. 

De praxi — According to practice. 
De presenti- — At pi«sent, now. See Defuttiw. 
De recenti. — Roceutly, recent. In cases of theft before 
Justiciary- Courts, in wliicb recent ^xjssession of tho stolen 
property affords a strong pi-eauniptive proof of the prisoner's 
gnilt, the qucHtion not unfrequcntly arises, as to what period 
*)i IJiiie should be ccinsidei-ed recent This has never been 
poBtively fixed ; but it has been held, that stolen property* 
found in poaseesion of the prisoner two months after the theft 
luui been coraniittod, was not such recent posriesslon rs to infer 
ffuilt, J'>hn Havmdi, 17th Sept. 1S3G, 1 Swiiiton, 289. 

De rei gestae veritate- — Of the truth of the fact as stated, 
or uf the transaction. In an action of proving the tenor of a 
hwt deed, the instrumentarj' witnesees may be not only wit- 
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witDesues to the existence (if ilie deed, but al»o to ite nature, 
and soiuetunes to the truth of its statements. Tlius, a vitne«9 
insert and subscriling to aj\ liistrumeal of easme under tli« 
old form, would be a witness, not only to tUo existence of the 
lost iustrumBiit. but &ho to tlie r<mtentd and the truth of the 
rea gestn, i.e., the transaction narrated by it. 

De soleuuutate. — As a solemnity. There are vertoin ny 
quiaiies in deeds called Bolemiiitios, the want of whiub invali- 
date the deed ; while there are other parts of x deed which, 
altbougb commonly inserted, are not essential to validity. 
Tlius the names and desi^iations of the writer and witne^Hes 
are solemnities ; but the date i» not. Tlie reading over of the 
deed in presence of the granter and witnesses before subsciip- 
tion is not required th sol^nnUaU, although a prudent coarse 
to follow. 

De statu defunctonun. — (.'onceming the »tal.u» of the de- 
ceased. Tbc older authorities in omr law lay it do^Ti, that 
where a person, during Ids life, enjoyed the status of legiti- 
macy, it should be incompetent to question this judicially aft«r 
hia death {Stair, B. 3, T. 3. § 42, and cases there cited) ; but 
modem practice has diilered ii-om tlus^ and it appears compe- 
tent to any one having iuterest to queetiou the legitimacy of 
the deceased at any time. See Frasers Dom. ReL U. 8, and 
authorities cited. 

Dehita fimdi. — -Debts attaching to the soil ; Buch ui fca- 
dutios, groimd-nniumls. debts huril^ably secured, &a 

Bebiti et crediti contrihutio. — A reckoning of debit and 
credit. The phrase is used in acme |)arts of the civil law as a 
definition of compensation oi* set-ofE 

Debito tempore. — \n dne or proper time. 

Debitor uou presomitur donare. — A debtor is not pro- 
sumcd to make a gift to lua ciuditor. So long as the dcbtoi^s 
obligation is unextinguishwl, any payment made, or taouey 
•given, or bond or assignation granted by him to his creditor, 
is not presumed to be in gill^ but is presumed to be towards the 
extinctinn of tlie existing obligation. This being merely a 
legal presumption, it may b«! redargued by prt»of of tlie debtor's 
intention. See the case of Balfour, 10 Mar. 1^42, 4 1). 1044, 
where the maxim was held not to apl>ly. to the effect of ex- 
tiuguishiug a debt by a legacy of a much krger amount. 
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Debitorem lociipletem esse. — That the debtor is eolvent, 
or sufficient for the dtbt In assigniug- a debt, the cedent 
doas not warrant (except under sjiecial ftnungemoiit) that the 
debtor is able to pay it. bnt ha is always held to wmraat 
tkbUmn Hufn'T'.ii'. that the debt is l^igally due. 

Debitum &uctuiun. — -A debt forming a burden oa the 
fruits of the lands, such as toinda. 

Debitum in present! solvendum in fntnro.— A debt now 
due, bat not imyaltit (that is, not prestable) until a future lime. 
Tlius a Itgacy nuiy bo due, tlmt is, may vest in tlie l^atee 
sn M to tramsmit it to his reprcseiitjvtivcs, and yet not be de- 
muidable out of the estate of the toBtator until a time long 
subsequent Such debts are called futwre delta in our law, 
kt the tonn future propedy iippUee to the date of payment 
alone. Sihi iJiV-v cedU, ttt. ^ 

Bebitunt reaJe. — A real debt ; a debt affecting the lands, 
M opposed so that which is merely a personal obligation ; a 
dslit heritably secured. 

Debitum subesse, — That the debt is due. See Dehiioretn, 

Decennalis et triennalis possessor non tenetur docere da 
Qtnlo. — ^A possessor for tliirteen years is not bound to iiuitruct 
ilia title, llie benefit of this nile of law Is confined to church- 
tuen holding a beneiice or living, and jKU-takes more of the 
tJiaracter of a legal presumption than of prescription, A clcr- 
gyman who, for tbiitoeti years, holds posse-ss'toii of a snlijeirt 
w part of his bonofico, is presumed to be the rightfid pofises- 
sor, without producing any written title to the subject ; but 
if it can be shewn, from his own title or otherwise, that the 
wbject so possessed is outwith the bounds of his title, his 
pnasession Tivill be restricted. The thirteen years' possession 
gives liim no actual title, but only raises a presumption in Ids 
Iwour, that the possession is legal, and throws the unun of 
"lowing that the possession is unwarranted on the challenger. 
T^t presumption, as we have said, may be elided by a oon- 
Inuy proof. 

Deceptis non dedpientibtifl, jura subveniunt. — The laws 
tf'lp or an(x:our persons who are deceived, not those dweiving. 
nu' Iiiws aflbrd petadiar protection to minors, on account of 
tlidir yonth and inexpoi-ience, and as a chock upon otliers who 
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might take ailvantageof that iacxperience. Bui where the miuor 
gives himaolf out to be major, or acU as if lie were, ami liaving 
incurrutl Imbilities, pluruJs his minority in det'ence and fm a 
ground on which his liability should not be enfoi-ced, such de- 
feuoe will not be sustained, Wilkie, 28 Feb. lS3-t, 12 & 
506. 

Decims debentnr parocho. — Teinds are due to the pai-ifth 
minister. He cannot be deprived of this right by any aliens^ 
tiou whifli is to have a pennnnent effect to his prejudice. 

Decims garbales Teind sheaves, i.e., Uie tenth sheaf of 

the rui com, to which the rector of the parisli had a right. 

Deciiuffi inclus89 — See Cum ikcimut, Jx. 

Decims rectorisB — Parsomige teinds: which may be de- 
sciibed a.s a tenth of every species of grain raised upon the 
lands, out of which the teinds are payable, by culture. They 
are due to the rector or parson, nnd.the right to levy tbem 
cannot be lost by prescription. 

DecimsB vicarise- — Vicarage teinds ; commonly called the 
leaser teinds, because payable, not out of gi'ain, but out of the 
minor products of the land, such as fowls, eggs, butter, wo<il, 
&c. These ai-e not ilrawn, as are parsonage tmnds, according 
to any fixed and general rule, but according to the usage and 
custom of each benefice or parish. The rif^t to them may be 
lost no7i ul^nda. 

Decreta- — The name given in the civil law to those deci- 
sions pronouuoed by the Em|K!ror, as supreme judge in cases 
brought before him. Ther« were three kinds of imperial 
ordinances or constitutions : 1 . Decrda; 2. Jiescripfa, instruo- 
tions, or answers by letter, given hy the Emperor to rjuestions 
put to liim on caaea which had arisen ; and 3. Edivta. rules 
voluntarily made by the Emperor, to meet cases wliicb might 
arise. 

Dedactis debitis- — Tlte debta being deducted. This must 
be done before the extent of any estate or succession caa be 
ascertained. It is for the amount of the estate, less the debts, 
that truBtees or executors are liable to representatives ; and it 
is OB the amount of the estate thus ascertained that inTentoiy 
duty is paid. 

Del crederft— An Italian mercantile phrnee. It is similar in 
import to the English word gyxarantee.tOid with us is understood 
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to express tlie obligation undertaken by an ogent, who not 
only sells Lis principal's goods, but who also guarantees the 
solvency of tlie buyer. On account of this gimrantee he 
recoivoft a higher remuneration or per centnge on liis transac- 
tiOTtft, which is called a Ji'l arpden: eonimiasion. 

DelectnB personsB — (Thoice of person to the excIuKion of 
others. This ri^'bt is implied in the contract of partnenhip. 
From the nature of the connection which exists between part- 
ners, and the tnist which tliey necessarily place on each other, 
it is only just that no one should become a iKutner without 
the consent of the rest. Accordingly heirs, assignees, and 
creditors are excluded, in the ordinarj' case. Under agricultural 
1«M«, of the ordinarjMength of 19 or 21 years, the deladvj* 
pvsfwnj has also free operation ; but under lonj^er leases the 
leoant may, wiilnmt consent of the landlurj (unless liis right 
Ui do BO mity be expressly excluded), sublet the farm or ansigii 
tb« lease. 

Selegatio- — Delegation is one of the modes of extLDg:ui8h- 
ing obligations, by the substitution of a new debtor for the 
<JiI, with the consKnt of the creditor. Tlie new debtor was, 
_iB the civil law, called ej^prmniitisor. Delegation is never pre- 
^^phaed, and therefore where it is not clear that this was in* 
tendftd, the now obligation will be considered oa in corrobora- 
tion, not extinction, of the old one. 

Delegatus non potest delegare — -A delegate cannot devolve 
ibe duty or power delegated to him upon another. Tims a 
Sheriff who, under the Small Debt Act, iw directed to take tlie 
proof viva -yoce in [»erson, and is only authorised to grant 
ttwnniiRsion to take proof on special w.use shewn, eaiinot, in 
the (tndinary case, delegate to a. commissioner the taking of 
soch proof Nor can a mandatory, by hla mandate, devolve 
«|»n mother the power conferred upon himself A legal 
ptaetifciouer in the country, authorised by bis client bo insti- 
rate certain proceedings before the Supreme Court, and who. 
iti turn, authorisf* a practitioner in ti.wn to institute them, 
fkiM not \iolate this rule, becau.se tlio mandate granted by 
himself is only in the cxerciso of the power eonfen-od upon 
hiui by the client. 

Destiiiatione- — By destination, or intention, lliere are 
bro distinct meanings to the term destination, the one popu> 
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lar, the other teohnicaL The first is sufficiently explaine*) h^ 
the followiug pa«sa^e from Erskine : '* One's collecting of tim 
ber, stone, slate, or other materials, for raiwng any fe.bric Oi 
edifice, ia not suiiicient to make tbom heritable deatinaiwit^ 
til] tliey be united to the surface of tho ground by ncLua 
biiikling." CB. 2, T. 2, § 14-}. The intention of the proprietor, 
and the pui-pose for which he destines the materiaJ, is hera 
referred to. Technically, that pai-t of a disi)oaitive deed oi 
conveyance which contains the names, or points out tbe c!i 
of persona, who are called in a oertain order to the sucoession 
is termed the destination, and an heir deniinatiwie i» one wb< 
Hucceed-s V>y virtue of that clause. 

Dicis causa. — For form's sake. Erftk., B. 3, T. fi, § 89. 

Dies cedit, et dies venit. — Tliese words are borrowed from 
tbe civil law, ami aiv dcftuedbyUlpiau (Big. B, 50, T. 10,1. 213 
as follows : " Cetlere die7yi signifies tbat the uiouey lia« com 
nienccd to be duo; veTiire diera signifies tbat that day hai 
arrived on which the money may Iw demanded." In Scotch law 
phraseology, it may bo said that du^ cedii signifies that th 
right htm vested, dUs ve-ii'd, Llint it hnn Vieci^me preefcablci 
Where perionnanco of an obligation is postponed to a fixe< 
and certain day. it is said di-r^ ccdit. sed wjn v&nU (the obli 
gation existe, but Ls not yet pix-stable) ; but where the per- 
formance is postponed to an uncertain day, and is thus condi- 
tional, die3 tiec cedit nee venit nini cmidiilu exiiierit (it is 
neither due nor prestable until the condition has existed. iji.\ 
boeTi puriiicd). 

IHes iuceptus pro completo habettir- — A day commenced 
ia held as completed. Tliiji phrase, expressing one of the rules 
uf imr law as iA> the computation of time, is not of univci-sal 
applicati'in. Tluis, where a question of prescription is at issue^j 
it would not be sufficient that tbe last day of the forty years 
had begun, to make it complete. The years of prescriptionj 
like the yoars of minority, are computed tie moine^o im. f»» 
ii(i??*y«.i>i ; and in such a' case, therefore, the principle of the 
maxim would not apply. While, however, it has not uni* 
versal, it has very general application, and one or two instances 
of its application may be mei-ely mentioned. Hie plea a 
deathbed w elide*l if the deceased survived until the morning 
of the sixtieth day after executing his settlement ; a deed 
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wnuitod by a Inuiknipfc cannot bo reduced us. a preferencti. if 
ills estate be not seqtieatrated, until the moruing of the sixtieth 
(Uy atler granting it ; and in all casos where the law rut^uires 
tie lapse of *' year ami day,- the period ia held to be com- 
pleted if tilt; " dfiy" has bL-tj;iin. 

Dies incertus pro conditione habetur. — ^Au uacertaiu day 

ia regarded as a condition, i.e., an obligation prestable only on 
a day which may never come, such as. on attaining majority, 
i* regarded as a conditional obligation, which only cornea into 
effect when the condition is purified. 

Dies interpellat pro homine. — Literally, the day interferes 
or demands for the juau. Where l'uliUiui;iit of an ohiigatitm 
is due on a certain day, the occun-eiice of the day ia of itaelf 
deemed a sufiici«nt deinajid on. the [jjirt of the creditor, to 
Ibe eftect of putting the debtor in motu, and rendering hira 
linble in all its consequences, should be fail <m that day in 
fid&lment. 

Diligentia media. — ^Tbo middle degree of diligence or care, 
Ijang that which a man of ordinary pi-udence usually bestows 
lll.»on his own afinirs. Sqq Gii^pci. 

Dissimnlatione tollitor iiyuria.— Injury is removed by 
being passed over or forgiven. Any injury, however slight, 
rr however serious, ma}' be, as regards its civil conseqnencafi, 
romplftely removed by the forgiv«nesH of the person, injured ; 
hnt if the iujury amounts to crime, no forgiveness of the in- 
juttd person can exclude the criminal consequences, or that 
wKicli ia doneaW vindict'impul/lieam. Ersk., B. -t.T. 4, § 108. 

Do ut des, do ut faciaa. — I givo that you may give ; I 
give that you may do. The Kf;man jurists divided all inno- 
minate contracts (that is all contracts not distinguished by 
ffpeciftl names) into these four heads: I. Do utdeii. 2. Dout 
/wwA 3. F(imo \ddes (I do that you may give.) 4, Facio itt 
fmiM (I do that you may do.) In tht; first and second some- 
thing is given that something may be received or done in 
reiurn ; and in the tliird and fourth, something is pci-formed 
tlist something may be given or done. It is evident that tho 
division ia not exhaustive, as there might be, 5. Do ut noii 
/wmw (I give that you may abstain from doing something) ; 
«icl G. Facio ut non facias (I do something that you may 
tbst&in). 
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Dolo circumventns. — Ovor-renche<l by fraud. ' Any one 
fmndiileiitly taken advantage of will not I>e bound by the 
contiwjt to whicli the fraud gave rise. A deed granted under 
such cireumatnnces can bo reduced. Distinction, however, 
must be Hiadi! botweeo this and ent/re lapwj}, — Iwtween actual 
fraud, and a mistake «u tbe part of one of the parties not 
corrected or pointed out by the other. 

Dolose. — -Deceitfully, fraudulently. 

Dolus. — Fraud. There is a distinctiou between, 1. DohiM 
malus, and 2. Voiii-^ bon-iiii, or wl^riiu-. MTiere the first Itaa 
given rise bo a <x>ntract. or lias been successfully used us the 
means of pni'tnimig the execution of a eertrtiii deed, an action 
of reduction of the transaction can be successfully ui&intaiuorl 
on that ground. The second is not regarded as fraud, but 
merely that craftiiu'ss, or that boasting, which jiw-^tnis use for 
the purpose of disposing of their gooda Thus the eul*^e» 
bestowed by a trader upon, bh goods with the mw of securing 
a better bargain, or the tsiking julvantiige of the buj'er'a igno- 
rance of any change in the market prices of which ho sliuuld 
have been aware with a view of obtaining a better price, — 
these, and such iike acts, amount merelj' to dolus bonuit or 
golertia, and du not vitiate the C(.>[itract. Btit a false state- 
ment, mode with the intention of deceiving, on whieh tlio buyer 
was to rely, and in rehance on which lie enters into the con- 
tract. aniijuntM to tlulu-*! nt'ilup, jmkI vitiates the contract 

Dolos anctorlK non nocet successorif nisi in cansa Inorativa. 
—The ii-audof the: author does not allect the successor, except 
where the latter aciiuires by a lucrative title, ie., gratuitously. 
Where the fraud is inherent, such as in st(den pn>|>eny, even 
an onerous holder is afi'octed by the author's fraud ; but whore 
tho iruud is not so, it docs not afiect an onerous purcliafier or 
holder. An heir, however, who succewls gratuitoiisly to his 
ancestor's estate, represents his ancestor in that fraud, q-owul 
its civil effects. 

Dolus dans can&am contractu.— Fraud giving rise to the 
contract. If tlie C-aud be such aa that without it the angage- 
aient wouM not have taken place, it voids the contract. 

Dolus incidens. — Fraud incidental ; that is, not aflectiug 
the esgentUdia of the contract, but incident to. and as aii 
accompaniment of it, independently of whicli the jjartiea w«re 
engaged. ITiia does not void the contract, '* but it will alwa^-s 
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vvid what is effected by the dolus," (Lord Mackenzie in 
Wtttt. 20 Feb. 18*0. 8 D. 529). 

Dominium. — Tho name given in the civil law to tliQ right 
ofahsolnte ownerehip. 

Dominiom directmn. — Tlie name given to the rig;ht vested 
in a superior ; the superiority of hmda. It is so called, be- 
(ause at one time it was conf^idered the direct and pai"amount 
right in the lauds, the vassal's rijjht being regarded as raei-eiy 
a turden upon it. 'Pliis i» a view nut now entertiiiued. 

Dominium eminena — Tlie aupreiue power over property 
VG8bed in the [wople, in virtue of which they can, for the pur- 
ptKBca of public necessity or utility, compel any proprietor to 
part with his lands. This in tho right exeruisud in Acts of 
Parliament, which authorise the pui-chasc of lands by compul- 
Kiy aale, for the purposes of railways, cauaU, kc Dtmiin'mm 
tniwns is somctiucs o^d as equivalent to doTJiinvam di- 
netum. 

Dominium non potest esse in pendente — A fee or light of 
property cannot be iu suspensiun ; i.e., it must always be 
vested in 9r)mo one. See the rules of law adopted for pre- 
Tftnting the right of property being thus in suspension. Bell's 
Prin., §§ 1711-15, § 1951. 

Domininm utile. — Tlie right of property enjoyed by the 
TiBsal. as distinguisheil frtini the nupuritirity. n-nd so called 
bocause the vassal has the useful enjoyment of the subjecta 
aiid its fhiit-s. 

Dominos directns- — Tlie superior. Ersk., B. 1. T. 7,§ 46. 

Domiuus liti8.^The person Ut whom a suit belongs, and 
*Iio tias the r«ai int<?rcst in its decision, deriving the benefit 
oJ a favourable, and sufl'ering the consequences of an adverse 
judgment ^ 

Dominus omnium bonorum — Proprietor of all moveable 
gMidR ; as i.>f a husbiLnd of all the moveable goods in commu- 
nioiL Stair, B. 3, T. 8, § -tC. 

Donatio inter vinun et nzor^n — Donation between bus- 
hind and wifo. Such donations are revocable by the donor at 
pleasure, during his or her life. The revo(»tiou may be ex- 
ptea, as by a deed recalling the donation ; or implied, ns by 
Mi« subsequent conveyance of the subject of donation to anoUioi- 
pereon. See Moi-U doriantis. 
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Donatio mortis c&tisa. — A donation miule in the view uf, 
nnd tn take effect after the donor's death. Tlie legal presmnp- 
tion is rather in favour of donations being absolute than 
mortis caumt; and, consequently, altliongh made in the con- 
templation of di!Ji.tL, if tliey bo irrevocable and delivered, they 
are held to be simple ^riSts. 

Donatio non presmnitnr. — Donation is not presumed 
Ersk, R 3. T. 3, § 02. 

Donatio propter nuptias- — A donation on account of the 
marriago. Thia donation, in the civil law, was that property 
given by the husband to the wife in security for the return 
of her dowTy (of which, during the maniage, ho Iiad the ad- 
ministration,) to herself or her relatives on the dissolution of 
the marriage. Tlie donation frnfttpi- nupthts, in such event, 
returned to the husband. In our law, which differs on this 
subject from the civil law, the donatio pifijAer nuptias must 
he undenitood as the provisions or ectilemonts made by the 
husband on his wife, in consideration of the dowiy he receivts 
with her. 

Donatio velata-— A veiled gift ; a gift under pretence of 
being sonitthing else. "All deeds gi-unted by the wife to 
third pajties, in trust for the use of the husband" — " are tmly 
doTiatUynes vdafte," and as such may he revoked. Ersk., B. 1 , 
T. fi. § 35. 

Dos - — Dow'r}', tocher. 

Dubiijuris^ — <.)f doubtful law ; an unsettled point. 

Dummodo constet de persona^ — Provided it be clear wha 
is the peraon meant A li^acy is valid, although tliere may 
be an error in the name or designation of the legatee, if, frtaii 
the whole deed or circumstances connected witli it, it is stiffi- 
ciently pkin who ia the person meajit. See the cases of 
KeUier, 15 Dec. 1824. 8S. 39(3 ; and Keiller, 16 June 1820, 
4 9. 7-4- See C<yn*ttat de, lier^ana. 

Dummodo vassalli conditio non ait deterior — Provided the 
vassal's condition be not made worse, or deteriorated. The 
superior's right of disposing of his superiority is restricted by 
this rule. He is thereby prevented from interjecting a mid 
superior between himself and the vassal, and also from con- 
veying the superiority in divided portious, so as to subject 
the vassal in performance of the services to more than one 
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superior. ITiis rule being ilesigmtd to guaril tiio vassal's 
interest, an objection foiindeil upon it is competent to him 
alone, and may be barred by bis acriuicsceiice. 

Ihio non posstmt esse domini ejusdem rei in solidmu. — 
Two jiiirsons caviuot have the full property of the same thing 
at th« siinie time. There may, ncveitlieless, be many joint 
rights in the s«inc subject at the same time, such as superior- 
ity and property, right of projicrty and right of servitude, 
wjiuinrmty. pro intliviso rights, kc. 

Daomm plurimuTe in idem placitnm consensus et conven- 
tio pactum est. — A wutratit is the consent aud eoveuuiit of 
two or more ppi-sons, agreed uoiicerniug the same thing. 

Durante furore. — WTiile the tktuosity or insanity endures. 
Ijisanc or furious persons cannot be tried in a criminal court 
while fchey continue in that state, even for ci-imos cominitti^d 
before tlioy were deprived of reason, because no ofimijial trial 
can proceed, unicss the accused is capable of making bis de- 
fence. Insanity is therefore a good plea in brir of trial. 

Durior Sors.- — " That debt which boujid tlie debtor fastest, 
or to which a penaltj' was adjected." (Ersk., B. S, T. 4, § 3). 
Under the civil law, an iudefinite payment made by the debtor 
was apj)Ued in dui^iireiii soHem,. By our law, indefiiiitepay- 
luonta arc, on the contrary, allowed to be applied by the credi- 
tor to his least secured debt. 



E CONTRA 82 EDICTA 



E 

E contra. — On the contrary ; on the other hand ; con- 
versely. 

E converso. — Conversely. Another form of the preceding 
phrase. 

Eadem persona cum defnncto. — The same person with the 
deceased. An heir succeeding by an universal title to his an- 
crator, and thereby becoming possessed of all his property, 
with the rights and privileges attaching thereto, is held liable 
in payment of his ancestor's debts, and fulfilment of his obli- 
gations. As the heir thus represents his ancestor in his rights 
and obligations, he is regarded in law as the same person as 
the deceased. The different modes in which an heir succeeds 
and makes up his title carry with them a varied extent of 
obligation. Thus, one who enters upon the snccessiou cum. 
henejlcio inventarii, is only liable for the deceased's debts in 
so far as he is himself lucraius; while another, incm-ring A 
general passive title, is liable for the whole debts, whether he 
be l-uxiratua to that extent or not. There are some claims^ 
however, which, although tenable and well grounded ^auost 
the ancestor, do nqt transmit against the heir, — such aa a 
claim for damages on account of assault or slander, which par^ 
take of the character of delicts ; but if these claims have been 
made the subject of an action before the ancestor's death, the 
action will transmit. Penal actions do not transmit against 
the heir. See Actio contra defvmctwm, &c. 

Edicta. — Edicts, or the imperial rules issued under the 
civil law by the Emperor, to provide for the decision of ques- 
tions which might arise. See Becreta. 
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Edictum perpetaum. — Puqiutual eilict Hiu law by wbicli 
Rubuui citi»-iifl wurc govemuti, ami tlioir ri^'hla and otilign- 
tionti tixod, waa origin»Ily that of the Twiilvv T»l>li'8. Tboso 
constituted the first writU!ii eudt; nf laws amuiig llie Rumaus, 
and f(irmi3d the basis of their Inw until t}ie time of Justinian. 
'ITifej' applit'd exclusively tu Komiin citizens, and could only 
be made available by thum: ]ms8t««cd of tlie |»nvileg« of cili- 
BJiuihip, in eiiforciug lliLiii' rights before the Pmetor. As the 
Romans mlvimced iu cumiut^t, and in civilization, the prin- 
ciples of tltse Tables wero found to be too narrow and rigor- 
oub, becaus«, aw many hml ct»nie to reside witbui Oie Rnnian 
territory, for the purpowrn of commerce or proteetion, i|ue8tiouti 
arose, nut as formeriy, bctwetm citizen and citizen, but btitwe«n 
citizen and stranger. A new nuigistratc was appointed to deal 
with Buch casc-s. called the PnuAur lirn'fjrmvH, who, instead of 
ounfining hiiuitelf to the strict municipal law of lloiu6, adopted 
the broader basis afl'ordcd by the principle of the law of na- 
tioiu. Tho wisdom of such a course &oon commended iU(?lf to 
the lloTiuuis. What bad been done for strangers it eoou bc- 
cante newaeary to do for tbemselvea ; and while the Twelve 
Toljlvti Were retiuned in all thuir integrity, it became the custom 
fcr Praetors, on their assuming o(Kce, tn publisli an edict setting 
forth tlti: principles on whicb they would administer justice, 
to those casui for which proviiiiou was not fully made in the 
Twelve Tables. Tlie authority of each edict expired with the 
office of it* aiitlmr ; but it was gciucrally termed ffllrtum. jwr- 
pdutim, fiigiiifyiiig that it should continue unaltered during 
the whole of iia authors praetorship. In the time of Uadrian. 
however, the nJimc aciiuire»l a ditfenrnt signification, for that 
Emperor directed SnlviuK JuliaJius, an eminent jurist, to draw 
up an edict, partlj* from existing edicts, and partly according 
to liid ouTi opinion of what was necessary, which should serve 
UH the guide of all subsciiuent Pi-oetora Tliis edict wan tonued 
perpeiuwri, signifying that it was perpetual and unchangeable, 

it Uwanie a pennanent ])art of the civil law. 

£i abeati — Litendly, what is wanting to him. Tliis refers 
to tiitt proper diahursementa made by one person on account 
of another, and for recovery of which he may raise action, 
generally the iicfw wntrariit^ Tlius a de|H)sitaiy is entitled 
to recover from the depositor any diabursementa ho may liave 
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made, for the piesen'atlon of the deposit. So also is a Jiego- 
tioruin (jcnitrr entitled, not only to payment (tf thnt which he 
has paid on behalf of the person fi>r wlioin he int^-rfci-cd, hut 
also to relief from all obligations incurred on his aooounti 
Such paj'iuentH are ei abest, b&cau^ the payer ia mim,us th^ 
antoiiiit. 

Ejufidem generis. — Of the Mame cIhsb, or kind. 

I^usdem negxitii. — Pai-t of the same ti-ansaction. 

'Electio est creditoris. — The ci-editor \\i\a the election orl 
ehnice. Iliis lias i-eferenco to a croditoi's right to apply ludo-l 
fiiuti; jiaynieiits, ina<le hy Iiis debtor, to that debt or obliga- 
tion wliicli is least sw^ured. See i)ifr'u,r sors. 

Electio est debtoris. — The debtor hus the election o]'choice,| 
Whora tfiL-m is lui sUtornative in the mo<hs of hilfilliiig uii ubli- 
gati<m, tho delitor or obligant can rniopt which he jtluases. 
Thus, if there be au obligiiiiun to do a certain thing, or pay a 
certain sum, at a determined time, the obligant may fulfil hiaj 
obligation, either by performance of the act, or by {>aynientof) 
the money. 

Emphytensis — A right of pmperty well known in the] 
civil law, and analogous to the tVni-holdiirg of Scotland. It' 
wait said to be a lease in perpetuity, under which the tenant 
(called the trnphtfienfa) had idl tlic rights of property, except 
the bare ownership, in return for which he l>ecame bound to ■ 
the domimts or proprietor in the payment of a yearly 8UDi,fl 
called canon or pfi^)>~no. The eniphj'teuta'a right descended to™ 
his heirs. I''or n full explanation of the right of empht/husla, 
and of the analogy between it and our feu-right, aoe Ktsk., 
B. 2, T. 4. § G 

Emptio venditio — Parehaae, sale. The name given by 
the Romans to the contract of sale, being the two elementw of 
which the contract was compofieit The purchaser's rights 
were said to be ex fmpto, and the seller's rb JKndito. 

Encuneratio nnius est exclnsio alterins. — The special men- 
tion of one thing excludes anything dirt'eront {mm it. This 
is a rule to be followed in the construction of statutes, whero 
a general rule will he conti-olled and restricted in ita appli- 
cation by a ."special enumeration of the eiiaos to which it 
is intended to apply. Tlius the Act 4 Geo. JV., p^p. 37. 
relative to tlie desertion of servaata, applies to " any servant 
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iu Uusbandry, or «ny artificer, ciilico-priiitcr, haudit;nLft>i- 
tnmi, miner, collier, keelnmn. pitman, glnflsinjin, potter, la- 
bourer, or other jyerson!' The ordinary intei-pretation of the 
last words of this clause would include every 8er\'ant, but the 
Ii^al interpretation litnite it, in respect of the precL-ding enu- 
meiiilion, to " otlier pei-soTis," of tlte mnu denrription as those 
Bpeciiied. Accordingly, it has been held that that Act does 
not apply to domestic sci-vants. Norraant i'. Wilson, 25 Jan. 
ISiii. 2 Broun (Jus. l^p.), 373. 'ITie plirase may be illus- 
trafced by a reference to a more recent statute. Before the 
pausing of the Infeftmeut Act (S luid '3 Vict., cap. 35), it was 
necessary togivcinfeftment separately iu each plot of ground, 
where they lay discontiguous, or being oontiguoua, were held 
QDder different titles, or of different superiors, or by different 
tenures, i;c., evyn whore the whole lands, so situated or 
held, were conveyed by tho one dowL lliat statute was intended, 
doubtless, to abolisli tlie necessity for such separate infeftmenta. 
lb provided that the one instrument .should he suHlicient, 
" whether the lands Uc contiguous or discontiguous, or are held 
by the .same, or by diffi-n^nt titles, or of ono or nini'o stijieriors." 
It made no pi-ovision, however, for tlie case of lands held by 
^tSereiit tenures ; and although the question waa never tried, it 
cui scarcely be doubted, (and this wna the view adopted in 
jnctice), that on tlie principle of the rule now under lUuft- 
tncton, separate instruments would, in such case, have been 
Deoessory, the special euumoiutinn of the owes to which the 
Act was intended to apply excluding its application to cases 
flotmentioned. Ilie "Title to Lands Act" (185B)haspniany 
^iieatitm to rest which might have aiist-n on this subject, by 
fcliiiishiug the instrument of sasiue altogether, 

Eo ipso — By the tliitig itself! Thus a deed by a minor. 
disposing of his herit^^ge, or <liverting the cause of Ms sucoes- 
BJon. is eo ijmo null, and requires no reduction. 

£o nomine. — In that name, or in tliat ehnraetcr. A 
(TUHtt-'e. suing for a debt due to tho trust, must ruc fo ■twmin.e, 
w under any other character the debtor owes him nothing, 
and cannot he compelled to fulfil Ids obligation. 

Errore lapsus- — A raLstnk« throjigh error. Such mistake 
will ni't inraliiLate a deed or contract, unless where it has 
been induced by the deceit or dole of the other party to it, or 
w an error in »ubf(tantmlihu8. 
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Essentialia feudi — ^Tlie essentuU qualities of the fee, which 
ore iiihertjnt in the dryminium directum., and rcmnin iu the 
inip«riur without special reser^'ation. Such, for exainple, are 
the superior's ri^t to sell the aajicrionty. and also his rii^bt 
to challenge enci»achmenta and openiums of third ]uuiir»i 
iDJurious to the feu, wlicthcr the vassal jnterteiies nr not. 
BretuhdiMine, 12 Feh. 1851. 13 D. C47- 

£t seqneutes pagins. — And following pagee. Generally 
written tt ><''(/. 

Etiam causa non cognita- — Even where the cause has nnl 
Ix^en imiuired into ; without investigation. Many judi<Tial nets 
are only performed in an enquiry into the facts on wliich they 
are to proceed (see Cavm, coffnUa) ; but there arc other legal 
acts re<^uirlitg no such iiiv litigation, 8uch as an inhibition by 
a hu.tband again^tt hi» wile, to avoid liability for debUt con- 
tracted by her. 

Etiazn in articolo mortis. — Even at the point of death. 
A man may, at sncli a tiine, dispose of the dead's part of his ■ 
moveables ; he may then also recall a donation bestowed upon ■ 
his wife ; but no disp<jsition of heritage prejudicial to the " 
rights of the heir-at-law, granted at such a time, is effectual. 
See ExcapiU Ucti. 

Ex adverse — Opposite to ; over against 

Ezaoditn' — By hearsay, or report. Evidence founded 
upon hearsay ig not^ in the geneml case, admis^hlo. There 
are some cases where it is admitted, — such as evidence off 
what a person, now dead, liad said in lifetime. Witnesses 
exe also admitted to speak to what they have heard, when tt 
is a matter of general rumour ; but in thi.s i^.se thnir evid»!ne« 
merely amoinite to i>roof of the existence t»f the rumour, not 
to its truth in point of fact. 

Ex bonis maternis- — Out of tixe goods succeeded to through 
the mother. 

Ex bonis patemis — Out of the goods succeeded to through 
the fathor, 

£x bono et equa — According to what is right and jnat ; 
according to equity. 

Ex capite doli — On the givmnd of dole or fraud. Wliere 
fraud Jias given rise to a contract, or the gi'anting of a deed. 
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eitli«r can be reduced on tliat ground ; and tbia phrase is the 
technical modo of sotting forfch such a rcaflcm for reductiou. 

£x oapite fraadis- — On the ground of iraxiA. Another 
form of tho pronoding phrase. 

Ex capite inhihitionifr — On tb<' ground of inhibition. In- 
hibition i^i a kind of tUligyuct; competent to a-editora under 
our law (whicli they may use either ou an extracted decree 
or the dependence of an action), whereby they arc secured 
against the alienation of their debtor's heritable estate. 'JTiia 
diligenoe prohibits the dehtor from ahenating, and iulerdicte 
t.liiitl pjirtics from taking conve^-ances to sneli estjit^!, to the 
prejudice of the inliibiting creditor. If, notwithstanding such 
diligence being used, the debtor grants a convcyauce, while 
■tl-W inhibition stands unrocnJlod or undischarged, tlio creditor 
oon liavft Rucli conveyance leduced ^a* aipife inhUiitiomn. 

Ex capite interdictionia. — On the ground of interxiiction. 

Tuterdictinn, now scarcely known in practice, was a means for- 

XTxedy adopted for the protection of those who were weak, 

£adie, and easily imposed upon ; and also for the protection 

oC those who. being i-eckless and profuse, were unable to 

iSQwMige their estate with eare and prudentxf. Interdiction 

"^n& either Judicial or voluntary ; and in whichever of these 

ttwdes the interdiction was effected and imposed, any disposi- 

ttoft of heriUige tbcrejtfter by the intoidicted, without the con- 

«ntof hia intenlictors, was liable to reduction on the ground 

cf interdiction, except where the conveyances were onerous 

and rational. 

Ex capitfl lectL — On tho gixjund of death-bed. All deeds 
disposing of heritage to the prejudice of the heir-at-law. oxe- 
cated within .sixty days of his death, and while the granter 
18 Ittbouring under the disease of which he dies, are reducible 
on the ground of doath-l>ed. But if tlic grantor sni-vive for 
sixty days after the granting of the deed, or attend at kirk or 
mitrkoli, the plea of death-bed is elided. If the deed be oner* 
ous, it ma^' still be reduced, but In that wwe the heir must 
reimburse the consideratiun paid. Tliis plea is only comjje- 
lent to the heir, and only competent to him where he has an 
intcreat ; f<o that If the reduction of the deed granted on death- 
bed haa the efrect of reviviug a funuer deed which excludes 
the heir, he haa no interest, and therefore cannot pursue the 
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reduction. The donatory of the Crown can reduce any deed 
prejudicial to his interest on this jjround, because he representu 
the Soveix'ii»ii, who is vldm-us fucree. It must be remembered, 
^at any deed, to fidl under the [irovisiona of the law of death- 
bed, muifit have been strictly voluntAry, and such bs tbo de- 
ceased could not have been compelled to grant ; for a deed 
executed in perfonuauce of an obligation undertaken in liege 
poU3fifi is net Hinu-k at. Ipy (In- |.I*-;i of death-l»ed. 

£x capite minorenoitatis et leesionis, — On the ground of 
minority and lesion. A minor, on this ground, can be restored 
f^nio-st all det'ds granted by him in minority, nnd that whether 
they have \Kv.n granted with coiiHcnt of his ciinitors or not 
Those deeds which are null, snch as a deed granted by amiaor 
having curatore. but without their consent, can be challenged 
at any time ; but those granted with consent of curators, or 
by a minor who haa nono, most be challenged within four 
years afl*;r attaining majori^ ; and in such cases lesion (or 
injarj-) must be proved. 

Ex cansa lacrativa. — From a lucrative eooroe; gratui- 
tously. An heir who reooives from his ancestor a gift, during 
lifetime, of that to which he would Kucoeed after his anceatoi'a 
death, does not thereby avoid the liability of representation. 
He p<i8sesses it under a lucriitive title, and is liable for his 
ancestor's debts contracted prior to the gift. If the trausaction 
between the ancestor and the heir be au onerous one, no ]ia<- 
bility for debts attaches, because there is no precejHio ker^ 
ditatiif, but an (inerous purchaso- 

£z certa scientia.— Fram certain knowledge. 

Ex comitate. — From courtesy. " C'wnUas, as used in in- 
temationid Ihw, eiguifies the cotu-tesy of natioDS, by which 
effect ifi given in one countty to the laws and institutions of 
another, io questions arising between tlie natives of both," 
Bell'« Diut^ I'. t'oinitoH. See Comihts i-c^fuvi-. 

El continenti. — At once, without interval of time. If 
any one l-w virdently dispossessed of tliat which is his, lie may 
recover it by violence if dc«e at the time ; but if an interval 
of time elajwes, iKwsession can only be It^lly recovered 
application to the proper judge. 

Ex contracttu^Arising from a contract ; and may 
refer to a right or an obligation so arising. 
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Ex culpa Isvissima- — On account of the least fault. See 

Ex debito natnrali- — Arising from natural obligation. 
Wainral obligations are those which arise only fi-oiu the law 
of imtnre, or- from equity ; and they differ from civil obliga^ 
tiftns in this, that while the latter can, the former cannot bo 
enforced at liw. 

Ex defectu juris-' — From a defect in the rijjht A seller 
in bound tu warrant a puruhiii+w against eviction. He does 
not grant warrandice agaiimt eviction by violence or accident, 
but only against eviction on account of a defect in bis own 
•■ight to tite Hoibject sold. 

Ex defectu n&talinm- — From ^defect of parentage. For- 
merly, by onr Jaw, haRtanls who* died wit-lioni lawfid issue 
were incapable of making a testament, and this was said by 
souiB to proceed from their defect of parentagD ; on which 
Erskino remarks (E S, T. 10, gjp) : " It Ik hai'd to discover a 
Treason why a diRahiHty to test should he one of the consft- 
^liaeuces of illegitimacy ." The durability was removed by the 
Act (! Will. IV., cap, 22. 

Ex delecta i^iuilise- — From choice of a oortain fiunily. 

*ntlea of honour, &c., conferred by the patent of the Sovereign, 

«rv said to proceed £r<»m snch choice on his parL They Jire 

not tnumferable ; bnt a gnuit of lands along with the title gives 

Hw nwapient the ftill right of property in them, and they may 

be duipon-yl. or may be attached by the diligence of creditors. 

Ex delicto- — On the ground o£ or arising from, delict. 

DelioU give rise to civil claims, as well as subjecting the ].tor- 

850 guilty of the delict to the pimisliment jitfciched thereto. 

Thus, assault gives rise to a civil claim of damages, and murder 

to a claim of ass^'thnient. 

£x dolo- — Ajisinti fi'om dole or fraud. See Eit cajnte d-oU. 
£z dolo aon oritur actio- — Fraud gives rise to no action. 
A contract founded upoufniud cannot be successfully enforced 
by the person guilty of the frami Any Jiction raised by him 
to enforce it may be met with the exception stated in the 
phrase, that fr^ud gives rise to no action, and that the contract 
founded uj'on was a fraud. Tlie person to the contract who 
wvfi defrauded or overreache*! may, however, raise action ex 
capit* didi to have the contract reduced. With him rests the 



KX EO 



90 



KX nSSTRUlTKNTI 



option of taking active meaRnres for reduction of the contrai 
or of meeting any action brought against him upon it, wi 
this I'xcpption. 

Ex eo quod pleninwiue fit — -Fiwn tlmt which frcquentl; 
happens. 

£x 0C[iutat6- — In equity : according to equitable rule. 

Ex eveutn — After the event, or occurrenoe. 

Ex facie- — On the face of it ; evidently. This is said 
what appears iram the laco of a writin-,'. For example, 
deed may be invalid or null on uituiy gi-oundg, such as frau 
that the person granting it was not in sound mind, &a ; bu 
these do not appeal- irora a mere perusal of tlie deed ; wher& 
a deed which duos not contain the names and designations a 
the witTifss(?ji, or of the writer of it, is ft?- fuv.tr. null, tliese iMiing 
BssentiftiM to tlie validity of the deed, and their want she 
its invalidity, without any enquiry whatever. 

Ex facto eniiQ jns oritur — Out of fact the right arises: 
Many a ri^dit, properly so calltid, aiiBfa out of matter of tad; 
such as a right acquired bj- prescriptive poBseasion, or a servi- 
tude, arising out of prescriptive use. So also do the i-ewiKHitive 
rights of upper and lower lioritorH on a stream orlso, from the 
&ct of their i-elative position. 

Ex figura verbortun. — By the form of words used. A 
deed grn.ntf;d umrfiji tut-u^n-, although in the form of a convey- 
ance de presetiii, if inRffectual in its i-eal character, will not be 
improved by the character which it n.ssume.s from the form of 
words used. Sec Bell's PrJn., § 1563. 

Ex fraude creditonim — On the ground of fraud towards 
creditors. Preferences granted within sixty days of bank* 
ruptcy are reduced on this gi-oimd. 

Ex incontiiienti — Summarily, without delay. 

Ex ingenia — According to the judgmeut of any one Srek.j 
B. l.T. 1, § 40. 

Ex iustnunentis de novo repertis-^ — On account of docu- 
ments substHpiently found. Stjiir suys that it is " nmdi con- 
troveiied whetlier solemn and formal decreets can be altered 
on this ground- There can be no doubt that a decree wonld 
now be roducctl, however solemnly pronounced, if it could b& 
shewn, by docunients subfiequently discovered, that the party 
obtaining the decree liad no right to it ; a«, for instance, if & 
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discfaai^ge was fouiiil of tLe debt or obligation for which (he 
decree Lad been {rranlcd. 

Ex intervaUo- ^ At somfi interval ; at some di^tanoe of time. 

£x jure natum — Aroording to the law nf nature. Many 
of the duti^-'s incmubent ou man to man are de|T*;iident upon this 
natural law, oomc of wbicti, beside being natural, are also civil 
obligations. Thus, the civil obligation of a parent to mulnUiin 
his children proceeds originally from the law of nature, and 
liecoiuts a civil obli^tion, from ita being imported into the 
oominon law. Tliose obligations which ari»e from the law of 
nature alone, cuinot Iw enforced by the common law, such lu 
the cnlucation of children. 

£x JTista causa' — For a just catine, or sufficient reason. 

Es justitia- — Jnntlv ; aeeiirtiing to justice. 

Ex lege- — L^aUy ; according to law. Thus, intere^it on 
a bill, nr money lent, is due to the creditor, &om the day when 
payment should be made, fx /«/«; that is, according to the 
provision of the common law therainent, although there may 
have been no paction on the subject between the creditor and 
his debtfT. 

£x locatO- — Arising from the contract of location. For 
the two actions to which tbia oontt^act gives rise, and Uieir 
natun-, set' A':<w. 

Ex maleficio — Fi-om delict 

Ex mandate — According to the mandate; arising fnim 
Ibc contract of mandate. An^-thing drme by a mandatory in 
terms of the [lowers conferred upon him by the mandate, is 
aftid to he done eso tnandtiio. Tliis phrase may also refer to 
thw r^hts and obligations ari.=iing respectively to thf mandani 
and mandatory unde r their contract The contract of mandate 
gives rise to the actions dirarta and coutfarin. 

Ex mora debitoru- — On nrotiunt nf the debtor's delay. 
Mvru hignilii'-H not nnly delay, but nnduo or ciilpnble delay, 
which Bubjecta any person guilty of it in its oonsequencoB. 
Tliufl a dubtnr'fl delay in making [»aynicnt of his debt reodera 
him liable for intortwt; and undut; rli-layon tlie jiru't of one of 
the parties to a contract, will subject him in the conaequencea, 
or entitle tliu other jKirty to resile. 

Ex natura-^ — ^Natnrally; according to nature. 

Ex natnra feadi — According to the nature of the heritable 
right 
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Ex naturarei. — According to the nature of the tbuig, or 
of the tmn suction. 

Ez nobili officio — -On account of, or hy virtue of tlio ^wlnle 
offieium, which is the name givtn to the cquitahle powtir 
vested in the Court of Session, whenjby it mny, to a certain 
extent, abate or modi^' the liguur of the law, anil uHbrd 
an equitable remedy in coses where strict law would afford none. 

£z officio — Ofiiciftlly; by \irtue of the office. 

£x paritate rationis — ¥vom a parity of reaaon. 

Ex pietate- — From natural affuctiou and duty. 

Ex post fecto-^Doiio afturwanlH. Any act performed 
affect some right or demand brought into question before tha 
pei-foruiaiice of that act, is called ex- post fitcto. A law is called 
ex jnM /"(('■/" wliirb hiw a retrospective effect 

Ex proprio motu~Of his own acconl. Without any 
motion on the subject being made by any of the litigants, the 
judge may in the course of a process oi"der certain things to 
be done. He may order a nioio atliculate statonient, a more 
express aiiRwor, Uie addition of certain pleaa, or may order 
the deletion of a part of the record, which in bis opinion is 
irrelevant. Such orders are said to be pronounced Ex jn'oprio 
motu. 

Ex qoa persona qais lucrum capit, ^us factum prestare 
debet-' — -He who dciivfs udvunUtgi:' fntin any ouc, !*Ii')iild bear 
that pentou's obligatigns, or make good his deeds^ Tlius a 
husband who by the niannnge succeeds to the whole movea,bIc 
estate of his wife, is bound in payment of her debts and fiil- 
fihnent of her obligations; as also is an heir liable for the 
debts and th^lfi of the ancestor to whom he succeedii, and 
whom he rppresents, 

Ex quasi contractu- — Arising as if from a contract, or (as 
it is technically termed) arising fri>m quam coutnict. Obliga- 
tions and lights sjise from quwti contracts as well aa from 
those that are express. A qua^i contract is one constitnted 
not by express consent, but by the circumstances out of wliieh 
it arisca Thus an heir is hound by quOfSi contract for hia 
ancefitor's debts; and where goods are thrown overboard fbr 
the ]mri)ose of saviug the ship aud remainder of the cargo, the 
ownere of the ship and of the cflrgo saved are liable, qtumi eas 
contnwtu, for the value of the goods that have so perished. In 
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Huch caws there could be no ezpraas contract, but tbe rigbta 
and relstivc- oblU^tions eniorged from tbe (urcuinstniKxiB. 

Sx quasi delicto-- -Frum qvtuii delict A yHdm delict la 
that whicb nearly amounts to ci-iuKt, but without iluhig so or 
in&ning criminal profiectition, yet involves such culpa an to 
gire rise to civil action for reprimtiun, Arc 

£xqnaBi nalefido — Anutlier form of the preceding phrase. 

£xr& — AriMiig out of the thing, the transaction, or tlie 
circumstances. Qtum contnicte mriae ex rt. 

Ex reverentia maritali — Out of reverence or reB|iect for 
the hushiiiKl. 

£x sua natura- — ^In itA own nature or chamctor. 

£x Ti ant meta — On tbe gmund uf force or fear. Any 
deed ^raiit.ed under coercion may !« reduced on this ground, 
because consent under stirh circa mstanoes is not fi'oe, and 
cannot therefore bo binding. The de^ee of force or fear used 
utay be varied, and itfl dej^'e will bo inquired into as materia] 
in di-ciding whether the deed is valid or not. Tlie fear 
induced must be jutdv» mehis, a just or anfficiont fear, such oa 
would overpower a mind of ordinary finuness; or smch as. 
applied to the niiuil of a perwjn of weaker aj^e or sex, would 
havt< thai effect Tlius a threat of death, or infiimy. will be 
refiiirded as sufficient to render Uw deed invalid, but tbe niero 
tluvat of aiinoyanoo. or a lawsuit, will not. Force may also 
be varied in dejjree. and it will alwayt^ be a question of cir- 
i^mmatauces whethor it was a force which couhl not have been 
Vis major, m regard to this subject, repreficnta 
actual ]>t!rs<inal violence. 

E:&!6ptio firmat reg^iXazn in caribus non exceptis — An 
exoeptiou cimtinius the ginn-jral loile in those ease^ not oxcepted. 
The exception expresMd infea that there are no other excep- 
(ionB. 8<;e Evtnnrmtin vnins, &c. 

£xc8ptio litiscontestats- - The exception or defence of 

lUtiacoDteBtation. This exception (which was not known aa a 

defence iu the Roman law, althouffh tiie name is borrowed 

ircan it), soems, as explained by Stnir (B. 4, T. -10, § 1 8). to 

be that known in our time ii.-^ the exception li» ullbi fff'tulrnju. 

Bzceptio non numeratse pecunise- — Theoxceptionordefencc 

that the money was not [wiid. 'Hus wiu* one of the exceptions 
of the Roman law, and could be pled by any one who had 
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uodertakcn a certain obligation in the expectation of receiving 
a certain sum of money in return wliich was iiovcr paid him. 
The exception was only available for two yftai-s from tbe ilate 
of the obligatioiL lu Scutlaud^ if a person granted a bond 
for a certain sum of money ami iu it acknowledged iUt receipt 
and became bound for its repayment, he would bo entitled to 
resist any action or diligence raised upon the bond by the 
grantee, upon tbe exception tUat be had never received the 
nioniiy. Such an oxeept-iou would bo available at anytime 
against tbe grantee or bis repntsuntativeti, but would not be 
competent Hgainst an onerous assignee. The acknowledgment 
in the bond that tlio money bnd been received, is not ao 
absohitt^ tus to prevent its being redargued by pi-ooC 

Exceptio rei judicatse- — The exception that the queHtion 
now nu8ed has already been ducided. if the question at issue 
between tlie litigants has already been decided by any com* 
petent judge, a new action to try the same question would be 
thrown out of court upon this exception. Even if the question 
was first decided iu an inferior Court, a new action would not 
be competent before tbe Supreme Court; the competent course 
being to bi-ing the decision of the inferior Court uiidur review, 

Excludendo fiscum et relictam — To the exclusion of th« 
rigblji of tlif iirnwn, and of tho widow. Stair, B. 3, T. 4, § 24. 

Exempli gr&tia. — for example. Usually written ox. gr., 
or €.ff. 

Exeroitor— The person " to whom tlie daily profits of a 
ship belong." (Just. Inst., B. i, T. 7, § 2). ITiis name (although 
it includes a freighter or hirer) is genei-ally given to the 
master of a ship, who has power by his acts to x-ender tbe 
owners of it boiuid for the obligations undertaken by him in 
connection therowith. See Actio itist'Uoria. 

Expresaio falsi — A false statement. The fraud or mia- 
representatioH on the ground of which a conti-act cao be 
reduced, may bo either positive or negative. It is either the 
making of a false statement, knowing it to be nntrne, or the 
concealment of a material f;ict which should have been dis- 
closed. The latter is catle*! the ^iippnmio fen. 

Expreseio nnios est exclusio altehas. — The special nmu- 
tdon of one thing operates as the exclusion of things ditibring 
from it See UnuvunUw, &c 
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Expromissor ^Tlie uauie givon m the civil Uw to n person 
who nndi>i-ti>i>k the debt of aiiotbor. by which the oi-igiual 
debtor wna freed frcmi bits oltligirttlon in so fu* as regard(xl the 
finginul creditor. See Dtlfjatio. 

Extra COQUnerciom — Beyond eommei-oe. This ih said of 
tilings wliii^U ainnot bt- Uiught or sold. Buoh aa public roads, 
rivers, titlt^ nf boiKuir. &a 

&:tra cortem dommi. — Beyond the domain or jurisdic- 
tion of his 8ujH.Ti(ir. When « vaHwiI's Bervice was a money 
payment, or delivery of a quantity of grain for the superior's 
lue, he van not bound, except on special conditions, to carry 
or deliver it l»cyond the superior's domaui. 

Extra famUiam — Outwitb the family. A child is said 
to be outwitb xXa fatbofi; family when it is foriKfiuuiliated. It 
is intixi famitiam before tliis takes place. 

Extra ordinem — -Out of the n&ual rule. Judgmenta rxhyi 
ortii'iunn under the ci^-il law were those pronounced at the 
discretion of the judge. 

Extra prsesentiaxQ mariti- — Outwith the pnxwnce of the 
husbaniL Th« mt,ili«ition of all deeds execuU^ by sjM>ii8eji, 
ift made by the wife outnitb the preRence of her husband, the 
object l>eiiig t^) give her an opfn>rtunity of declaring (if such 
be tlte case) that ahe acts undur the o^crciou of her hustmud, 
and not voluntarily. It was held at one liuie that the execu- 
tion of such a ratification barred the wife at any time thereafter 
from reducing the dewl on tlic ground of force or fear. Whether 
it would have stich an eflect now, ia a matter of controversy 
and doubt, but the preponderance of authority would seem to 
indicate thai it would not. In suppoit of the former view, 
eu^ Brodie's Stair, Note by E.litor, B. 1. T. 4-, § 1 8 ; Bell'a 
Coia, vol L p. 113; Grant, 8tb July 16*2; while in support 
of the latter, see Erak. B. 1, T. C, § 34 ; Menzies' Lectures, p. 
40; M-Xfill, 8th December 1829. 

Extra territorimn jndicis. — Beyond the territory of the 
judge; t.«., beyond the tr-mtory- over which he ha« jurisdiction. 

Extreanis probatis media presumantnr. — Kxtrcmcs being 
>vcd, tliOM! things which fall within or butweon them are 
^resumed, llum, in a reduction of a deed on the ground of 
deatldtod, where it is necessary to show that the decoased at 
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the time he executed it was labouring under the di 
which he died, it will be eufficient to prove that the < 
was attacked by that disease and that within sixty 
executing the deed the granter of it died ; the fact 
disease, and the subsequent death being proved, thi 
will presume the continuance of the disease betwee 
two peiioda 
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Faciendo domino snperiori quod de jure &oerc tonetar.— 
By |nrrfoniiiiig tluit tci thi! su|»enor which by law Iw is Umud 
to [njrfidTii. This refers to the duties of the vassal Ke Is 
Iffoad, on clainiing aa entry, to perfurm the seivice ur pay 
tLe iinD-ontiy duties, n-lief, £:a, which uiuIit his title tiio 
ixijtci-itir hius a light to dtrmajid on such aii ttccasion ; and a 
'tugc by the heir npon the superior, charging the latter to 
alter hiiu as vassal, luay 1m.* susinjudwl on the ground of the 
Miin.1 in such pt'rfonnaiKf or jKiyinRtit. 

Fadendo vobis quod de jure fa<;ere debet — On hia per- 
/jrming that to you which he is bound by law to perform. 
Tlies") aru tlie terms of the old precejit of Cliancory granted to 
an heir on which he chargt;d tlie superior for an entry, ordain- 
ing the superior to gi\'e thu entty on all his legal rights being 
satisfied. 

Facio ut des, facio ut facias-— I do that you may give, I 
that you may do. For an explanation of these -phraaes, 

Factio testamesti — Tlie power uf malting a testament, or 
of acHiuiririg under a testament made by another. Under the 
dril law, this was a power at one timti vcsUkI only in tlte Roman 
citixon, although it hecnuio oioro gtmeiid in the time of Sua- 
tinion. Tho UMnmenIi fmiio wa.'* newsssaiy to any |tarticipa^ 
tion whatever in a tet<tunent. No one could test without it, 
nor could a legatee benefit by the leguey bequeathed to him 
unless lie had this power. Everj^ testamentarj' tutor appointed 
by the testa-tfir required to have the ieHtamenii factio, or tlieir 
appointment was void. In Suutland, prior to the passing of 
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the Act 6 Will. TV. a 22, 'a bastard dying ■without lavfiil 
Usue, had no (esta'meidi /actio, and his property passed to the 
Cn_iwa ; but, hy that Statute, such peRKins were empowered 
to dispose of their moveables by testament in the same man- 
ner as others. In Scotch law, this phrase can only sif^ify tht 
power of nmlcing a. will, a^ any one way be a beneficiary luidei 
anotlier's settlement. 

Factum imprestabile- — An act that cannot be performed: 
an impossibility. 

Factum proprium — One's own act. 

Falsa demonstratio non nocet — An erroneouB dcscn'pliof 
does not injure. The JippUciition of this maxim is not uni-l 
versaL If the desmption be essential, as, for example, the 
description by naiuo and designation of the writer of a deedj 
or of the testamentary witnesses, any error therein will 
fatal to the deed, although there be no room for doubt as 
the individual. Bnt where the dencriptiou is mwely ex| 
tory, an error in it will not vitiate, if it be clear who is th« 
person intended to be specified. See DummodQ coristet, &cj^ 
and ca-ses there cited. 

Familia. — Family. Tho word familia as used in the 
civil Law, had a much more comprehenaive signification than 
tliat which it has in our htw. In the latter it is used as sig-i 
nifying merely the memljers of one household, ie., the husbaac 
with hia wife and children, and very often signifies the chil-^ 
dren alone ; while in the former it signified ail who wero 
any way under the power {in potentate) of the paicrfaifiiiU 
including wife, childi-eii and their wives and children, slavesJ 
&c. Famiiia was also used as a name for the whole property 
of the joaterfamiiias, and hence the aame of tho action foi 
division of that propoi-ty, t\vm'il'i(P. trroitiaxittdtb. 

Fatetur facinus qui judicium fugit. — He confessea 
crime who flees irom trial. Tlie maxim ia too broadly stftfeedj 
for although it be jdleged in an Indictment, in the usual lani 
guage '■ that you, the said A. B., being conscious of guilt in th( 
premisoa, did abscond and flee fi-om justice," the proof of sud 
flight will not be regarded in itsdf as an admission of guilt 
Any one might bo bo overwhelmed with a sense of danger, 
aiiaing fi«ra the mere charge of a ciime, as to Induce him to 
floe, while perfectly InnoceDt The flight, with attendant < 
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camst&ncee, such as dlsgiuising the person, kc, would doubt- 
less be elements for ibc cunsideratiuD of a jury, but in them- 
selves would never wamuit a convictum. 

Fenda. — ^Tbe name given to feudai grants of land, when 
these (^ranta w<>re made absolute. Previously they were termed 
vMjinn, and wen? llion only gnuite fur life, but as feuiUi tbey 
were inaxle desoendiblo to Ueii-s, ami transmiwiible to collaterals. 
See Iteneficia. 

Feada ad instar patrimomoruin stint redacta. — I^mda 
held feu are reduivd to the cbnractor of a patrimony or sue- 
cesjtioiL The mearunsj of the phnune is, that lands held feu 
have now lost their strictly feudal charac'ter, and are become 
like any other succession which may devolve u]>on the heir. 
Under the old feudal system, where lands were held in return 
kit military services, a woman e<>tdd not have succeeded, but 
tiBving hist that character, she may now sucueed to heritage 
wjually as tl^ nitveables, 

Feoda penmiaB. — A kind offee, or heritable ri^it in money, 

jometimt^ called fcada nominis. Erakine explains, that al- 

tb<iu|jli " there is no |»r<»]>er/eu<fw?H of money, or of bonds, yet. 

M a yearly profit arises from money ns well as land, Uwyt-rs 

laTO admitted a qututi jewluvi in bonds, which ^ts the nnmu 

ef/nttlttvi mmiihis.' (B. 3, T. 8, § 3+). The personal bonds 

here roforred to wore hehl heritable after the term of payment 

wuK past -, but they were made moveable by the Act 1 6 C I , a 

32, except as n^rds the fisk. and the rijjhts of husband and 

wife. See the raw of (?my. 11 Mar, 1859. 21 I). 709. 

Feoda soldats. — ^Tliis is described in the Voiunietttdineti 
Femiorutn 'B. 2, T. 10) as "a certain yearly gratuitous pay- 
mentw which transmits on neither part to the heir ; for it is 
put an end to by the ileath of either the giver or roceivor. It 
is called rnittlnta, l)ecau<«, for the most pai-t, it consists in a 
donation of sotidi ; slthnugh sometimes consisting in a ^ft 
of wine, com, or other produce of the land." 

Foodnin antiqniun. — The name given t« lands acquired 
by sueccssioa, in contradistinction to that (novwm) acquired 
by conquest. See Antiqua et tunn, 

Fendnm bui^ale.— liinds held by burgage tenure. " Bur- 
gage-holding was introdnccd for the benetit and protection of 
tlie trading and muchauical portion of the community, who 
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were driven to take rofuge in towu» fVuTn tlie dnngcrs of tl 
o|>en country, during; the harbarous period of feudal warfare."* 
{DuE Feud. Con. 49). The return for lauda 90 held was watch- 
ing and warding witbin burgh, or as it is generally expi 
in charters, " for siTvit-e of biii^h, used and ■wont." 

Feudom ex camera aut cavena. — " In feudal law, was 
annual sum of money, or anpply of curri, wioe, and oLL paic 
out of the herd's possessiona to a soldier, or other well-deserv* 
iiig p«?rw)n. It ivsembled a pension." Bell's Diet., A. -i'. 

Fendam francuio. — One of the kinds of feudal tennre^j 
called free fvc. It wa>v no called becauwi the va8.*yil wa» free 
of all feudal sen-iws, and was only bound to the finperiur by 
an i>atb of fealty. " It nxoso when the feudaJ manners be{ 
to give place to a certain di^^ree of iudustiy and civilisation, 
and snperiorB who were in want uf money were willing 
give lands to their vassals at nominal or (|mt rents, in ooi 
deration of a lai-ge sum advanced in a single payment." (Dufi'j 
Feud. Cou. 49). Tins hobUng, in im«Urn phrase, is t«nuf 
hienoh- hoi ding. 

Feudum militare. — A feu held in return for military ser- 
vices. Wanlhuliliiig, the militaiy tenure of this country, wi 
abolished by the Act 20 Geo. IL, cap. 50. 

Feudoin nominis. — Sec Femla pfcunife. 

Feudum novnni. — Limcl ju-qiiiivd by conquest, i,&, by an] 
singular title, such as ]iurcliaKe, giil, &x. Sec AtUiqua 
nova. 

Feadmn rectom. — The name given by the feudalists 
lands h<Od liy militjuy tenure, called F(-n<fum milttaTe m tbaj 
Jtt^lfmtn Mnjefiininn. The va-ssal ImhUiig by this tiiiiurt, andj 
liable in the military services it imposed, was called fniUs. 

Feudum dmplei.— A fee simple, or one under which the 
lands descended t4_> heirs whontsocver, in contrndistinelion to anj 
entailed fee, nnder which beirs-niale alone succeeded. 

Feudum talliatttm.~A tailzie, or entailed fee, under whicl 
heirs-male alone sneceeiled. This was also called a male fee,] 
and was called tallUitvm, because under tailzies females wt 
generally excluded. 

Fiat nt petitur. — Let it be done as prayed for. Tht 
are tiie words used in certain cjihcs when gi-anling tlie warrant 
Bought for. Thus, under tlie Personal Diligence Act, after 
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charge of pnynient bos oxpircKl, and the creditor seeks a var- 
ntit lor tlie impruoiiuient uf Im dcbt-or. such warrant, wLeti 
pTUitiil, w expn-Rsed m tltcflo terms, Fiut tit piititur. 

Ficta traditio. — Fictitious delivery. Utilivei^' wa« at uno 
time (ssBeutially neoessary, to i*as« tlio praperty u{ the tUiog 
wid from the seller to the buyer. In cases wliero the buyur 
mu already In p<^«Hesidan of the sufajectt either as lessee, de- 
positary, or in any other character, and actual delivery did 
not til us take place under the sale, the law presumed a deliver)' 
under tibai contract, although the jtosMi-ssiim remaincMl undiii- 
torbed, and .-uch di'livery was called ncfa (raditio. 

FictiO brevis manua. — Another name tor the presuituNl 
delivery above nientioiied. 

iRctio juris. — A Hction of law This is a lejfal pn)ftum[>- 
tion, grounded on equity, that a certain thing is true, which 
[Day he fnlae, and which, it may be, is as likely to be false ils 
true. Ttius. a lOiild li^^timated by tho Hubspqueut lunnia^f 
of iia parents, is letjitimated becanae, by a fiction of law, that 
nurriii{re is tiu])po8ed to have been contracted at the time when 
tf» cliifd was Iw^^ttten. If the |i«rmiU> at tliftl time cmild n»t 
liavo been lawfully married, a subflei^uent marriage would not 
Intimate the offspring. By a fiction of law also, the heir 
IS supposed Ui bo the same pertwin as the doceaMid, and liable in 
all his obligationa. All such iictions or presumptions may be 
ndazpied by proof 

Fideicomtnissa. — Trusts. By the civil low, no one could 
take any l>L-iii-lit under a will or testament unless he had te»- 
tanun^i fwlio with the testator. But as it otlen happened 
n !:ttor desired t(» benefit some one under his will, who 

■ r^ tentainfiUl factU), tbo plan was adoplt^l of appoint- 
ing Aome one who bad tta the heir, enjoining hini nl. tlie same 
time to transfer to the )>er30n really to be benefited the legacy 
or pTOperty, whatever it might be. which tlie t«stator wished 
Co leave to bira. Such injunctions the heir was not bound by 
the ci^il Inw to regard ; and as they were entrusted thus to 
his honour and good faith, they wore called Jitfei-wnimisHU, 
At a later period the heir could be compelled to fulfil the pur- 
if any tmst reposed in him. Nothing is more common 
^the practice of our law, than lor testators to dispose of their 
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tfitate by trust>(leed, and the trustee, once accepting, is bound 

ti> Cftrrv niit. all lU |nirin»^M'>. 

Fideicomnussarium feudum. — ^A fee in trnat ; a fiduciary 
fee. Cnug gives this name to the riglit in the person of a 
superior, into whose bauds lands have been resigned in /ocfl 

Fidgossor. — Oautioncr. TliiR kind of cautioner could be 
added to aiiy contract, and his obligation transuiittt^d o^nut 
bi^ heim It was difrcrcnt with the aOitromiinnie, wliicb sec 
Fidelitatis sacram6ntxmL^(_>atfa of fealty, given by vaaaals 
to their over-lorda. 

Fidon &06re jadici— LiteraUj. to make faith to tbe judge.^ 
The equivalent for this phrase, in technical langu^e, is, 
bear fiitith in jndgmeiit, i.t., to afford c«npetent proof of the 
atatemenU made, or claim advanced. 

Filii-familias. — All tlie chil»ht:n in &/amilia, who wei 
snbject to the power of the jxtfer fam\liaft, including th< 
who were his own desecndants, and those who had 
subject to him by marriage or adoption. 

Fininm Feg:andonun (actio) — ^An action for defining 
Hxing the boundaries of landa l^nng contiguous. See Actio. 

FLBCnfr — Tlie fisk. Among tlie Romans this was the name 
given to the [)rivat« treafiury of the Enipemr, and was 
from <7rariunt, the public one. By the writers on Scotch l»vj 
this word is used to denote the revenue of the crown ; 
also (as in the Act 1C6I, cap. 32) the crown's right to the] 
moveable estate of {tcrsons dennuncttl rebels. 

Flagrante crimiiiB- — In the act of committing the crime, | 
or imm^ately after the commission. Etsk., B. 1, T. 4, § i. 
Flomen- — In our law this word is used in reftsrenoe to the 
servitude of stillicide, and signifies the water falling from the 
roof when collected in a sponL When not so collected it ia 
called stiUJcide or caves-drop. 

Ftedata— Pollut4?d -, violated. 

Fosnos naoticuia — Marine interest, or the rate of interest 
which a person gets in return for money advanced on a ship, 
or on bottomry. The rat« depends upon the terms of the con- 
tract, and will vai-j' according to circumstanoes, — such as the 
length of the voyage, the sum advanced, and the risk incurred 
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it is alwnys miieh higher than ordinary inlprest, Iwicause, if 
the sliip perifihfts tJift louder tins no claim for tlio sum arlvanasd. 
Forma verborom — ^ITie form or tenor of the wonK 
Fonnilla- — A fonn in law. The fo-nnulo of the civ-il law, 
"was tliat writ tjontaimng the directions fiiim the Pj-n-tor to 
the judex, to be followed in deciding a certain disjnited quee- 
tion. It couMisted of three parts : — 1. The dertn/nntnUio, wliieh 
set forth the alltgation of thu plaintiff on which tho suit waa 
rounded. 2. The intenlia, containing tho precise claim ad- 
vanced ; And 3. The condemnatio, dirueting the judge to find 
tbe defendant liable, or a).>solvo him, aecoixling to the circum- 
stances. Tlie R^'stoiii of /(mmilix was abolished bciforo tho 
time of Jiistiiiiiin 

Fonun competent — A competent court, or one to the ju- 
TifidicUon of which that person is amenable who is brought 
before it. Tims, in the ordinary case, the court in one county 
ia not Joruvi compdeyia in tbe case of a person residing in a 
diffijrent county, but the Court of Session in forttm. ttwnpctena 
in any (juestiou between persons residing in Scotland, and 
Q'veo iu cases against foreigners, where jurisdictioa has been 
fbooded by arrestment for that purpose. 

Fovere consunilem cansam- — To favour or maintain a .si- 
niilar ea-so, A judge niay bo dt^clined if he has a perwnal 
uitereet in a'caae, the docialon of which may rule tbe decision 
of the one in which he is declined. 

Fructna civilea- — Civil fhiita; which are tbe rents and pro- 
fits arising from Ruhjects producing no proper or natural 
frmta, Kuch as n-nt.s of lands iir houses, interest on money, &c. 
Fructua pendentes — -Fruits still hanging, or not Hepai"ated 
&nin the subject which produces them. 

Froctiis rei allense. — Fruits produced by a subject belong- 
ing to another person, 

Fnistm petis quod moz restitums es. — You seek in vain 
^tittt which you must immediately restore. Compenwition or 
6l-cff proceeds upon the prjncipla of this maxim, as the de- 
fwider, if be were decerned to pay tlie pursuer the sum sued 
fuT, ronld coiiip(-i him to ivpay it undftr a new action.^ 

Frostra probator quod probatum non relevat — It i.s u»e- 
Im to prove that which, wheu proved, is not relevant to the 
queetion at issue. Thus, to prove, under a criminal indict- 
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muA charging the prisoner with theft from the persoti of A^ 
thai the prisoner vaa guilty of stealing somutbing, in exactly 
the aanle maimer, and at the time s]>ecifieU, frum tbe person of i 
K, would be unavailing, as irrelevant to tbe ubaige laid. Fop* ■ 
meily, in cavil causes, nu proof of facts watt allowed until the i 
relevancy was disposed of ; but it is the frnfuent custom now j 
to allow a proof of &cts without diaposing of the questicm of fl 
rel«%"aiiuy. Such proofs are said to ho " before answer," " 

Fasctus officio- — Tlie office or duty being performed. 
This is said of any one holding a certain appointment, wbea 
the duties of his oflioc have hc-on discharged. Thu.it, a judge, 
when he has decided a question brought before bini, is funatuM 
officio, and cannot review his own dedaion. So is an arbiter, 
when be has Issued his decree-arbitraL 

Fando anpeia- — ^Tbings annexed or attached to the soiL ■ 
These may be ^ther corporeal, such as houses, treee. &c, or ■ 
incorporeal, aa rights of patronage, right to teinds, &c. All " 
things thus attached to the soil arc oousidcrcd heritable, and 
pasfj with tbe lands to the beir. 

Fortom- — Theft. The Bomann distinguished between' 
furtum nMYti/egtum, {.«., the case whci-e the thief was caught 
in the act, or in the place where the theft was committed, ori 
before be reached the spot to which he intended to convey thai 
stolen property; and nee mani/etdum, wYmrb none of these^ 
circumstances had place. Tbb distinction is similar to that 
once regarded in Scotland, a& iuiang thief and outiang tbie^ a 
distinction long ago abolished. 
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Garba.— A sbeftf or handful of com. Erelc, B. 2, T. 10, 
§ 13. St'o Df'fnuf (7nriit</wi, 

Gestio pro herede- — Belmviour as heir. Such 1>chAviour 
iDcars a passive title, rendering; the person so conducting him- 
aeU* UbiTcrsally liable for his anecstor'» debts and ohligatiuDS. 
It oonsiHte iu intermeildling with the ancestor's estate, by 
■planting leaeea, drawing rents, disponing part of the property, 
and, in abort, by the commission of such acts aa an heir alone 
should, or could, conijtetently perform. Such acts, however, 
to incur such a. pafiMve title and its, liabilities, must be per- 
formed animo geixnd't (with the intention of acting at) heir), 
for any act whereby the ffrntor did not take any advaiitiigi-, i>r 
any lurt ina<]verteiit]y performed, and not follnweil up liy sub- 
Kqueut interfei-encc with the estate, wWl not incur the passive 
title. 

Gleba — Tlio glebe, or piece of ground given in addition 
to thf^ir stipends to tlie ministers of the Establielied Church. 

Gleba t«rr» — Clod or piece of earth. Proprietor* of land 
j/ro i'luHvUo, such as beirspnrtioners, have u right of property 
in every piooo of the land over which the joint right extends, 

Orammafcica falsa nou vitiat chartam — Grammatical 
error d.'CM not vitiate a writing. See Maia GrammaHoat kc 

GTanTun crtOtmUB, — (m>wing grain. 

Orassmo. — A siun paid in anticipation of rent, or a fine 
paid for a lease of lands during a term of yearn Thus, in feu- 
contracta and teases, it is often stipulated that a double of 
the fcu-duty or rent shall be paid every nineteenth year, over 
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and above the payment for that year. Such an additional pay- 
ment is called a graeaum. 

Gratia mandatarii- — For the sake of the mandatory. In 
the general case, a mandate, being for the benefit of the man- 
dant, may be recaUed by him at pleasure. Mandates, however, 
which are granted solely for the sake (or advantage) of the 
mandatory, such as the mandate contained in the registration 
clause of a deed, whereby the grantor gives authority for its 
registration, are not revocable. Such also is the character of 
the mandate contained in a precept of sasine, which is not 
revocable by the granter, and which may be acted upon after 
the death, not only of the granter, but also of the grantee. 
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fiabill modo. — Tn th<^ manner comptitcnt. TIius the habile 
mode of pr*tviiig the exiatonce of a duht which hfw iui(J»?rgone 
the triennial prescription is hy writ or oath of the debtor ; or, 
of a tiisputi'il tnist, hy the diith nr writ of the trnstee. 

Habilia causa trausfereudi domiiiii — A suitable reason or 
coDsideraiioQ for traiislctTing the property. Although it is 
not not-eRsary ti) tlie valiility "f a convoyanec. tliat thu consi- 
deration moring tho disponer to the tranference Ethould be a 
money payment, or other valuable consideration; yet it is 
often necc^arj* to n-gai-d the cause of granting in considering 
the effyct nf the conveyance itself. Thus, where lands are oon- 
^veyed by a vassal to his superior, by resignation in Jnxorem 
of the vassal's disponee, such conve^'ance trausfera the subjects 
to the soperior only to the effect of tnahling him to give them 
out Again to the new vassal ; the pro]>erty not being trans- 
ferred to him (to the effect of transferring the owTiership) by 
the vassid's surreiidi-r of th<^ lands. In HVich cowveyantio there 
is no cauKc or consideration on account of w^hidi the superior 
could retain the lands. On the coutmry, the cau^e, as ex- 
prcaaed, points to bis conveying them to the new vnssal. tho 
diaponec. Mere intention, or wish to transfer, is n sufficiently 
habile cause for a conveyance ; but in the ca«e supposed there 
is no such intention, and therefore the law holds that, in such 
circumstances, the foe of the property continues vested in the 
reedgner during the period intervening between the Tesignatinn 
and the completion of the disponee's fyodal title. Where there 
is no habile cause far conveying, there can be no conveyance. 

Hseredes nati et &cti. — Heirs bom and made. The for- 
mer i& heir by virtue of hiB birth, and consequent relationship 
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to the dwwased. and is called heir-afc-lnw ; wbile the latter is 
only beir by appointment, that is, an lieir of provimon. Helra 
are divided into two great classes — namely, tbose who ate 
beira jn'oisiMone Ugw. (by provision of Ibe law), and those 
who suoi!«ed provhwrie. hommiii (l)y tiie pmvision orapjioint- 
ment of the testator) ; the forniei- con-esponding to the naii, 
the latter to the fucti of the phrase. All included in the 
latter claas are known oa heira of provision. 

Hssredes necessarii.^ Necessary heirs, A class of hdnj 
under the civil law, who had no choice in taking up the rhcs- 
CPSBiou or rejecting it, and were generally nbivea ap|winted in 
this charnctHr to preserve the good name of tbt-y* master after 
death. The sale of sl deceased's effects for the payment of his 
debts, afftjcted his exlstiAiuUio, or reputation, and often inferred 
infamy, to avoid which an insolvent maater appointed lus 
slave his heir, so that when tlie etfects were solil, they were 
regarded as the property of the heir, not of the testator — 
whose namo wjis thus preserved unblemished. There ore no 
Buch noeessary heirs in the Senteh law. 

Hsredes proximi et remotiores. — Heirs nearer, and more 
remote. 

Haeredes sui- — Tliis name was given to those persons who 
were under the power (ftub patria pnte^tate) of the deceasod at 
the time of his death. Some controversy has taken place aa to 
the meaning of the term fti/va applieil to these heirs, the im- 
port of wliirh will be fninid statrd in WanilHr'8 Justinian, 311. 

Hffiredibtt3 et assignatis quibuscouquo. — To Iteira and 
assipiees whomsoever, lliese are the terms of a simple desti- 
nation, and will bo held to meaii thu heir-at-law in any qvies- 
tion regarding tlie interpretation of such a destination. 

Hsereditas. — Succession ; inheritance. This includes tlie 
whole estate uf tlie dweasod, whether heritable or moveable, 
but is frei^uently used as signifying merely heritage as op[H)8cd 
to executry. 

Hffireditas jaceilB. — A succession which the heir has ntjt 
entere<l upon or taken up, which still lying in the right of tli« 
deceased is liable to be attached by the diligence of creditoi-a 
for the deceased's debts. 

Hiereditas patenia. — A succession descending upon the 
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heir from or tlirough }m btlier, in contmdiHtlnction frvm tbat 
derivof] tlirou^^li his moUier; or through ooUattirals. 

Hftres. — Huir. ^Vn lieir is one who succeeds to Uie astate 
of a deceased [jersou, either by force of legal rule or private 
provision ; atnl the natiio in given an well tw one who eniocveds 
Ut moveables aa to one who succeeds to heritage, although the 
former is generally, and more correctly, termed executor. The 
t(rmi heir is geuendly riuiiliSed or explained by some other 
term joined to it Thu^i beir-at-law expresses at length what 
is most IJrequeittly understood by the term heir, and ia the 
name given to tbo person succeeding accoixUng to the l^al 
rules regarding mccessioo. Heir of provision is one who sue- 
ceeda to a certain right provided to him under a certain deed ; 
&nd heir by. dentin at ion, or of entail, in one who in called to 
tlie miccesHioii only on the failuiv of another who \s called to 
it before him. 

Aeresacto. — Heir by appointment En^kine uses this 
pbraae in tjt^ing of the rights of a child under the marriage 
Hettlcmont of ita parents. Where Hueh aetUoniont ctmferH a 
certain jun cralUi on the heir of the marriage, the child of the 
uarriage is not deprived of its right, although its father aboold 
deprive it of the character of heir, by the nomination of some 
other person t*i his sucopRsion. "From these observations it 
follows, that though the rights which tliua create a proper crc^Iit 
be gnintcd to iJif heir of the marriiige, that appellation is to 
be underst«')od only thfiguutlve, fitr marking out that the pef- 
fion to whom the right is granted stands in such a relation ta 
the deceased as gives him a right to serve to him if he altould 
think fit; but tliei* is no neewssity that he 1« luereM actu to 
his father (thai is. heir to his Citlier, through his father's act, 
deed, or appointment), for he is the proper creditor." Ersk., 
B. 3. T. K 5i K>, 

Hsres fidaciahos. or Eddi-conuuissarios An heir in 

tnLft ; a trustee. This name is given to the person or [>eraons 
appointed by the testator s settlement to succeed to his estate, 
in order tliat they may ftilfil the purpitses of the tcstotc'r's will 
They are termed heirs because they succeed to the estate of 
t!ie deceased ; and fiduciary heirs, because the succession de- 
volves upon Ihem in trust for the fulfibueut of the provisiona 
of the settlement 



H.i^UES 



110 



KONESTt 



Hares hsredis mei est hsres mens. — My heir's heir, is my 
heir. A destination to heirs, on the principle of this rule, in- 
cludes not only the immediate heirs of the granter, but the 
remoter heirs succeeding tlirough them. Thus, a graodBon i» 
the heir of his grandraLher, liecause bo is the heir of his father, 
who was the immediate heir. 

Hseres in mobilibus. — Heir in moveables. Executors are 
fio cfiUed because thoy succeed to the moveable estate of the 
decea.sed. 

Hiuc inde. — " A tecrhnical expression used in Scotch legal 
pbraaeology, to siguify ou either side, or ou this side and the 
other, afl connected with a jiarticuJar prooes-s, account, ortnui«i- 
action. Thus, the claims of parties hinc ijide, signifies their 
rewprocal claims against CHch other, aa at a particular time, or 
in a particular process or suit." Bells Diet it, v. 

Hoc intuitu,^ — In this prospect or expectation. Deeds 
granted intuitu matri'monti, are of no avail if the marriage 
never takes place, and simply liecause they were executed in 
the expectation of an (^vent, which, as a condition, had failed. 
Hoc loco.^In this place. 

Hoc nomine.- — In this name ; under this character. See 
Eo nomine. 

Hoc ordine. — In this order. 

Hoc titulo. — -Under this title ; frequently used by way of 
reference in law btioks, and often written k. t 

Hoc voce. — Under this word or phrase ; used by way of 
reference, and generally written h. v. 

Honuciditun in rixa. — Manslaughter committed in a quar* 
I'el or bi-awL Such crime amounts only to culpable liomicide, 
and the puui.shmont bt>ing in the discretion of the judge, varies 
according to the particular circumstances of each case. It is 
not punished capitally, because this crime lacks the previous 
malice essential to the crime of murder. 

Honeste vivere. — To live honourably, or morally, lliia 
is one of the fundamental maxims of law, ns given by Justi- 
nian, ffone^te includes more than mere olicdlence to the 
rules of law ; for non ovine qwxL licet honestum. est (every 
thing permitted by law is not morally right). It included al! 
social and moral obligations, whether they could be enforced 
at law or not. See Alterwtn non ioBdeiv. 
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Id est. — That i-i : usually written i.e. 
Id nonagebatiir.— Literally, tliat was not done Stair 
ases tbi& phnue in the foUowing passage, which serves to illuii- 
.trate it In treating of the liability of executors for the lull 
Rvalue of the subjects given up in their inventory, he states 
that they are entitled to value the subjects in certain cases at 
tlid \*atue put upon them by the deceased, but "othem'iBe 
ejcecntors are coniptablu according to the ordinary prices ; see- 
ing id 9imi tigtbaiur by the j)rico (that is, by the deceased's 
valuation) t*» gift to the executor" Stair, B. 3, T 8, § 02 
iThe meaning of the woixls as they occxir here is this ; the 
deceased when he valued the subjects did not intend to depre- 
ciate tliuir vidue for the purpose of benefitting the executor, — 
this was not in his consideration at all — ibis was not what ho 
did {id jum atfebcUur) by the valuation ; theretbrc, the execu- 
tor is bound for the tnii.' value of thy subjocts. 

Id qnod prins fait voluntatis, postea fit necessitatis.^— 
That which waa ai first a mutter of choice, becomes afterwards 
a matter of necessity. On this rulo is founded the obli^tiun 
of a tutor or cumt^tr, having once accepted the office, lu huld 
it, and fulfil itit duties. To accept the offii» depends upon the 
free will of the person accepting, but liaviog accepted, to per- 
form th^ duties of that olHce becomes a le^ obligation. So 
also an arbiter having accepted office cannot resign, but must 
pi-onounce his decree-arbitral ; and in like manner testamen- 
tary trustees cannot resign, unless the truster has given them 
power to do so under the deed of their appointment 
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Id solum nostnuu quod debitiB dedoctis nostrum est.— 
Thfil only is oiira which remains to us after deduction of debts 
An heir succeeding tu the whole estate of his iincestor, suc- 
ccoda to it less the burdens which affect it, becaufie debta 
&&, belonged to others, and wci'c no pai-t of the dt'C-eased's 
pORsession. Tlie eetate of a rebel or criminal fallisg an escheat 
to the crown, is also, according to Stair, Bubject to the deduc- 
tion of just debts. 

Id tautum possomus quod de jure possumas.— We can do 
that only which we can lawfully do. This has reference to 
contracts iu tlieiiiswlves unlawful, or liaving uiJawful condi- 
tions thereto attaohei^L Such contrauls and conditions cannot 
be enforced, for tliey are considered as legally impossible,^— 
not capable of receiving legal efi'ect. 

Ignoramus. — 'We are ignorant. Tlic word foitiiorly in- 
dorsed on a hill laid liefore the grand jury (in England) whem 
they ignored the bill. It is not now used. See JJUia vera- 

IgUOrantia facti.— Ignoranee of a fii-ct ; and used in oppo- 
sition to 

IgTlorantda jtiris. — Ignorance of the law. Where any 
pajinent ha.s hwn niiido or service perfoniied, on an error in 
fact, restitutuiii can bo enforced ; not so, wnere Uie error wns 
tme in law. On the latter point our law seems scarcely settled, 
altttougb as a general rule error in law is not admitted as a 
ground ou which restitution may been forced. See Cfyiidictio 
iiukhiii. 

Ignorautia juris iwmiuem cxcusat.- — Ignorance of the 
law excuses no one. Kvei-y one ie presumed to know tJie 
law, and therefore a plea of ignorance will not excuse a breach 
cif it Tgnoranco when not plainly cnlpable may induce leni- 
ency, ns where a law newly prtmiulgated, and the proviaJona 
of which are not yet geuendly known, has been broken. 

Impedimentum rebus ag^endis. — A hindrance to Uie trans- 
action of business. " It was not found relevant to elide 
deathbesd, tliat the defunct was in strength and ability to have 
come to kirk and mai-ket ; nor that tbe defunct put on liis 
olotlies daily, and that any dise-a«e ho had was bat Icnl (mild), 
and not hnpedi inentut^^ rebus <i(/en<iis." Stair B. 3, T. 4, § 28. 

Imperitia euumeiator culpa. — Onskiifulness is reckoned 
as a &ult. In ibo bii'ing of skilled labour, the employer ht 
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VQtitleil U) roly on ordinary akill, and damage aribing from the 
vaiit of itv ui»y be recwvurud from the jH;rsi>ii eiii|iloyt!d. Mere 
ern>r in judgment in a professiimal nian, is not sutlicieiit tu 
fuuud a cUiini fot damages, if Le sboidd be shown to be wrong, 
unless in acting on his uwn jud^ient, he hus de|Mui«d from 
the couiioon rule or practice observed in like caaea 

^pehoin mermn. — ^Xbe name given ia the civil law to 
the |j«wu wmlVim-d uu judgts of exctiuting nentcncea on cri- 
mioals ; 8oin*>tinivN0!dK:d tlie^'»j«'y^Wit. Dig., L 2, T. l.L 3. 

Imperiimi mixttua. — ^Tbe name given to the autliority 
poeaescd by judges in civil matters ; called ntixtum, becauoe 
it conferred piiwer to diickre the law (juris dietio), and also 
the power of enforcing tbeir decisions. Dig. ni gupiti. 

In aoqturenda possesfflone.^ — lu the ooursc of aoquiring po»- 

ACRRion. 

In alode. — Athxlial auhjecta ; which were lands held inde- 
pendent of any superior, and burdened with uo feudal homage 
or Bervii'o. 

In apicibtLS juris.^ — In the subtleties of the law. See the 
Fpecuh uf Lord Mcodowbauk in the catm of Narvie, 12 Dec. 
1811. K a 

In arbitrio alieno. — According to the judgment of another. 
Legacies are i^ii.1 to be »o bequeathed, when their distri- 
butien and extent are left to the judgment and discretion 
of persons other than the tetttator. Thus, a ieetator may 
(and such a case is not unfrequent) bequeath laige sums of 
money to lie divided among certain charities, as his trustees 
may tliiiik pro|>er. " It is at the Ijest doubtful whetbur, by 
will, a general and unlimited power of distribution, alter the 
testators dc-ath, can be given to another ; but if distinct limits 
are appointed for the exercise of tlie power, it will be efTGctual." 
BellB Prin., ij 1S83. 

Id arbitrio judicis. — In the discretion or docuuon of the 
judge. 

In SBmillationem.^ — Emulously ; with a deaire to injure or 
annoy ; or acting wantonly, so as to produce injury or annoy' 
anca 

In aainlationeni TidnL— To the injury or annoyance of a 
oeighbouT. A priipHotor must use his property so m not to 
injure the pro|jerty of another. If the act done ii nooMMry 
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to the improvement, or odda to the vnlue of his subject, the 
right to perform it falls within his riglit of properly, ami may 
not I* int^rfejuKl with. But if the act he unne<»8sary, or not 
advantageous, and be performed wantonly, to the injuiy 
aoiioyance of his neighbour, he may be compelled to deeost 
Ei*k, B. 2. T. 1, § 2. 

In sequo. — t>n equity. Natural law ia founded upon strict 
oqnity and justice ; j-wwibive law is foniided m b(/no or ■util* 
for the profit and advantAge of men. 

In bonis. — Among the goods of a person ; and property, 
the riplit to which hn« vested, is said to be in bonis. 

In bonis deftincti.— Among tho goods of the deceased 
pro]>erty vested in the deceasftd. 

In oanipo. — In the field, i.e. before the court, and main 
taining, ur liaving an opjKH-tunity of maintaining, conflictinjj 
intereeta. Stair, B, 4, T. 20. § 1 G. 

In cansa. — In the cause or process ; sometimes signifying^ 
on the lufrits of the cause. 

In dientela.— StAiiiIina in the relation of client to patron. 
" Thoro wjw formerly a kind of bondnge in Scotland, called 
Manrcnt, whereby free pcrsous became the men or followers of 
those who were thoir patrons and defenders ; and tberefi 
tliese were rather in cUettiela than in bondagie." Stair. B. 1 
T. 2. $j 1 2. 

In conunendam.- — ^In trust. In fomier fcimos, when 
vacancy owuri-ed ia a benefice or living, the bishop of the di 
CBse frequently appointed some one as steward, to levy th 
fruitR during the vacancy. TTie person thus appointed, beJn 
a mere trustee, was called covimtvmlator ; and he was bound 
to account for the fruits ami others levied and received by 
him. When, however, the benefice was ct>uferped i-n iM^rj. 
tmmt cornwcmUitn, it operated as a gilt, and the oonimeiii 
tor appropriated the fruits without being liable to aoooun 
theiiofor. Thi.'? powtir of appointment in the bishop was limi 

In commerdo licet dedpere. — Deception Is permitted, or 
hiwful. in trade. It lias ahead}' been stated, that fraud or 
wilful deception will be a sufficient gi'ound for tlie redurtion 
of any contract or bargain to which it gave rise (see DoUia) \ 
and that would ecem to be at variance with this maxim. ITie 
d6<:e]>tion, however, to wliich this maxim rdeps, consiste in the 
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CkSinggorated eDCotuium:} pronoauced by a dealer on tiis goods, 
Vt IS endeavour to imlnco a. belief of their vjilue being- greater 
-t>l)aii it really is, llnm being peculiarly iulapied for a ccilain 
xnarket, &c In such matters the purchaser must be on his 
o-vn guard, nod if be allows hiinsclf bo be deceived he has no 
l»3«»l remedy. 

In conuntmi fomUL — In common fonn. 
In compnto.— In eimijiulation. 

In confimo majoris statia. — Haviug nearly attained nia- 
jorily. Acta done and obligations undertaJten by persons of 
i^iiili an Hge will in some cases be binding upon thcni. nutwith- 
.-I. ii'liiig their pl'jaof minority ; and especially so, if tht-y Imve 
stated themselves to be of full age ; or perform acts affording 
reteoriabli; grounds for inft'iriug this. See liewptis, itv, 

In confinio minoris statis. — Haviiig nearly attaiued mi- 
nwity. 

In oonsequentiaon. — As a consequcnoo, or necessary result. 

Incorpohbus sednoninquantitatibns In separate and 

(Ikioct subjects, but not in things estimated in quantitioe. 
iTiia has rt'fereuco to the character of heirship moveables, 
wiiicb consist of the best of certain luoveables helongiug to 
the deceased, to which the heir luw right. Under such right 
tbe heir may claim the beet articles of fiirniture, the best 
hww, yoke of oxen, plough. &c. ; but beirship moveables do 
>h't include wine, money, corn, &a, because they are fungiblet), 
and are estimated in quantities. 

In cursu diligentis. — In the course of doing diligence. 
T'lte word, <hligence, is here used in ita broadest sense, includ- 
ing more than is usually nnderstood by it. It includes not 
"nly personal diJigcncc, arrestments, kc, hut also adjudications. 
'^onfiimations before tho couimissaiy, and genciuUy all judicial 
P^tujeediiisp by which pi"0]H;rty is attachod nr trausfened. 

In cursu leboUionis. — In the course of roliellion, or during 
^o time any one was held to be n rebel. All persons were 
'•^fTnerly regarded s^ in rebellion agninat the Crown who had 
"^u put to the horn for non-fuliilment of a civil obligation ; 
^*iwr whole moveable estate fell to the Crown lus escheat; thoy 
■flight U; put U} death with impunity ; and loNt all their legal 
PHvil^a If tho denunciation remained unrelaxed for year 
^^^ day (which was the time known as the curmm TebeUUmis), 
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the rebel was esteemed trinliier mortuug, and his beriiagej 
reverted to the 8U[>erior, viiuler the wisualty of Iiri<n>itt eM^cat. 
Where the denunciation was for treason, the whole property, 
heritahle and moveable^ fell to the Crown. Denunciation for 
civil obligatiDn and its conse([uences were in effect alxilished 
by the Act 20 Gen. II, cap. 50. By the Act 1 and 2 Vict, 
cap. 114, it was provided that a rcjifistored execution ofl 
cbai^ should have the eflfeut of a dimunciatiun ; but that effect | 
is meruly to atx*innulat« the debt and int4>rfMt iuto a priDdpal 
sum. bearing interest, and also to sabject the debtor to per* j 
3onal diligence. The only proper denunciation thnt now exxi 
is tliat which may proceed on a sentence of fiigiijitJon 
nouncetl by the Justiciary Court. 

In damno vitando. — Endeavouring to avoid damage orl 
injury. 

In Dei nomine. — In the name of (iod ; the Bolenm invo-j 
oation with which, in fomier times, certain official writs b^iu, 
knd until lately, instruments of SB&lne. 

In detrimenttun animi. — To the injury of the souL ITpoa 
this grunnd persons weru debarred fn^ni callin;^ in qurstian 
any deed or act, wliich they bad made oath tiiey would never 
qnostion, — such, Kir example, as the judicial ratifiealaon of a| 
deed made by a wife oukwith her husband's pceseooe.^ (Stair, 
B. I. T. 17, § It.) No suctk rcasuu now opctvtes aa a bar by] 
way of peraonai exeeptian to the leductioa of a deed. See i 
Kxtta piyr^fTifiam. Ac. 

In dote (CstiTnate. — When the dowry or tocfav was valued. 
Under the cavil law the clot was ivstored by the husband toj 
the wife, or her relations, on the lUssoIntioD of the marriage. 
Daring the marringe he ww ooly entitled to its fruits, and, in 
tke genetml case; could uui d»puse of Uie do* itself Jt, huw~ { 
ever, a fixed rahie was put Q|)oa the Woc^ the husfaanil was 
entitled to dispose of it, beii^ in nicfa case boood to make , 
payment of the fixed value when the mamnge was disK^red. 

In dnbic^In doubt or uneurtainty ; in a doubtful easft 

In dabio para mitaor art M^Hsda. — In n doafatfol case. 
the nteet favourable, ia., tlie most eqaitiU4e view, is to be fol- 
lowed, llfere are several nwxims and phrases to the 
eflbot in diifeient words, as amiahfe to tbe diflbRnt ouee to-] 
whiob thej arv applied Thus : — 
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In dubio pro innocentia respondendum est. — In a doubtful 
«uv*e. the answer or decision sliould be in favour of iimocciice. 
< )u tliis maxim h founded a [iri.-ioner'a right to the ln^neiit of 
n.njr doubt in bis caso, the priwiiraption of hifl innoeeniic being 
favoured until he h prnved guilty. And, 

In dubio pro possessore respondendum est. — In a doubtful 
ca^, ih'e ducisiun should be in favour of the possessor. In u 
f-iuestion of di.si>ute(l right the po*Kes.sor of the subject must be 
lield to have the right to it, untii his opponent can shew a 
better title. Instantx'S of tlieso plirasc« need not he multi]ilioi1, 
OS those already givoii will aflord a sufficient explanation of 
tlw^ir general raeaniiig-- 

In duriorem sortem. — T» the debt -which it was the 
'lobtors intea:.st to have first diac!iai-ged ; that debt "which 
'>"und him tasteat, or to which a penalty was adjected." Inde- 
Haito paymentij were so apphed under the civil law. HG*i 

In essentialibus. — In the essential parts. An error in the 
eesential pai-ts of a deed, sue!) as its solemnities, is fatal. 

In facie eccleBis. — Boforn the church ; according to the 
roles, or under the approliation of the cliurch. Regular mar- 
ria)^ are said to Ixj so solemnised. 

In &ciendo. — In doing. Obligations m faciendo an? for 
the perfonnance of some act, and, as it is i-egarded as indivis- 
ible, where two or more persona are bound by such an obliga- 
tion, each is bound for coni])letc performance. 

In facto prsstando. — In tho perfunnaiioo of aomo act or 
de6d. The phnue ie similar in import t<o the preceding one. 
See Ail fad mn pnaviandvim. 

In facto proprio. — -Concerniug a person's own act. 

£l iavorem« — ^In favour oi' A reeignation in favormn 
^vo8 one made into the hands of a superior in favour of the 
E>txn:hiiser who whs to btrcmiK! the new vaiuul. 

In fine. — ^Towards the end or canclueioii. Ufied by way 
■>t' reference. 

In forma delicti.— In the form of a delict; or uuder the 
<sViwat:ter of a delict. Certain prosecutions not strictly crimi- 
nal must be pnrauei,! in some measure as if they were. Thus, 
" prosoeu^ons for otfeuce.'* against the giuue laws must be in 
f^ma delicti" Bell's Prin. § 955. 
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In forma pauperis.^ — As a pauper, or in that cbaracter. 
A pbreon having a just or probabl* cause of Biiil, but who w 
uiiablo to bear tlic expense of a IJtigatiun, in Militled to the 
botiefit of the poor's roll, and that exempts him from the nece*- 
sity of f»aying agont or couniKjl the usual ices, and a]&o exempt* 
hini &om payment of the ordinajy fee» attciulunl upon tlw 
procedure of an action at law. Such a person is said to sav 
in. foniui. jmuptriA. 

la forma specifics. — In the specified form ; or, in the 
ninnner sjHXMlied. Hao Per equipotleiis. 

In faro contentiosa — Ina contested action. AdccrecisBnid 
to Imj granted in J'oni contenlio^o, where the action in which 
it is pronounced bant been litigated, and pariieen fuUy Leaid on 
the merits of the cnso. 

In foro contradictorio.^ — A phnwe i^imiliar in meaning to 
the preceding one. 

In frandem. — In defraud of; with fraudid»nt intention. 
I*hu8 a biuikrupt is held to have acted in fraude^n. of bis 
creditors when he grmits preferences within sixty days of his 
bankruptcy, and such deeds are reducible on that ground. 

In fructo. — Among the fi-uit. Whatever a btma. Jide 
poasessor may have gathered of the fruits of bis poaseaaion 
remains »bsohit4dy bis. TIiIh applies strictly to those things 
which aru the fniitii or produce of tlio mibject pORseesed, and 
will not extend to any part of the oiiginal subject of which 
he may have disported ; Hiicb part of the subject not being 
i/n fniHu. 

In graviorem caasam. — lliis phraae ia aimilar in meaning 
and application to the phrase in duriorern soHem, which flee. 

In gremio. — In tlie body of. Any clause, or condition, 
or refitriction set forth in a deed, is said to bo in (frinnio of it. 
The phi-aae ie a common ono, and lias no technical meaning; 

In gremio juris. — In the Iwidy of the right, i.e., of the 
deed confitituting ttie right Clausai thos inserted are bind- 
ing upon singular Rucccasors, but otherwi-ie (unless they are 
duly recordcd«Bo ns to bo binding) they have not this effect 
For example, a conveyance in Hoourity, properly expresBcd, 
entitles the debtor under it to demand his reinvestment in the 
subject conveyed on his making pa^nnent of the debt, in seou- 
rit}' of wliich it was grunted, no matter into whose hands it 
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nsay have passed. In ffi'emio of the conveyance, such a riglit 
1.^ rteerved to hiin, Bui if the conveyauce is ey; Jiurir. al^solttte, 
xk-imI there is no hack letter or bond recorded qualifying the 
£K<1wilutti dt!jpo!>itiou, a siogtUar tJUCcciKor will be entitled to* 
'K*«lAiii the siihjti't in a (|iifstion witli the dcbtiir, there b&ing 
Tiotliing in ffremiojuriit of tlie creditor, or on record, prevent- 
ing him disponing the ftuhject absolutely to any purciiaHer. 

In hcereditate jacente-^In the estate of a purson deceased, 
T^'hi'jh has not i>een entered upon or taken up by his heir. 
•tS« IlitreditnH jtmens. 

In hoc statu. — lu this iWHitiou ; in the prv.'wat state of 
luatbetu 

In lis qa» saat mers facidtatis ntmquam pr&Bacribitnr. 
— Pteacriptipu dues not run against a mere jxtwer or faculty 
^ acL Bights of different kiuda may be lost or acquired 
through pi-cscrijition ; but tho mavc power or faculty of doin;j 
sotuethiug. the exsence nf which is, that it may he done at 
^uiy time, cannot be so lost Such are, for example, aa heir's 
power to enter upon a succeesion, a fcw^ulty tfi hiirdeu lands. 
the power of building on one's own property, the right to levy 
a^d exact feu-dutiea and casualties of superiority, although in 
^Kis last cjis*.' aiTfars may he last by prescription. 
In infinitum. — Without limit ; for ever. 
In initialibos- — In the prelirainar^- stage. Questions put 
to a wiiuo^H 111 inUiidihus are tliose put to test his compe- 
tency Wfure biH exauiination in chief is commenced. Initial 
examinations, formerly very common, are now very rare, be- 
Cs-vise I'ccent changes in the law affeetini/ evidence have abo- 
■liaWd almost all the restrictiona formerly existing as to the 
Pei»ina who may competently be adduced aa witnosaea. 

In initio litist- — At the outeet of the suit. All prelirain- 

*"*~^ defences aiTecting th*.' pursuer's title, the relevancy of the 

*'*-»Tniwjns, competencj' of the actiou, &c., should be set forth at 

^*^^M ftiAgo of the process, anrl if subsequently stated, will not 

^ *^* title the proponcr to expenses. 

In ipso termino- — At the very end ; oa the last day. A 

^"^^CToe-arbitral may lio pi-onounced by tlm arbiter hi. ipwo 

■ — "TTBiwo. i.e., tiie very day on which his office of arbiter ceases ; 

■f*^ 80 prcBoription may be interrupted in ipeo termino, is., 

-^ last day of the prescriptive period. 
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or o wifi i n K iil li^* the kii^ in UhtrtBrn £an»»uHit. 'llio mlvan- 
tJigu eoafemd Iqr >t» t^^ of tMiwif were considemble. 
Sadi » t^gliA oattlervBd on t^ bam boih cavU aud criimua} 
jmndicfeioD within his hHtuny ; and nnJer the clause of utuoa 
contained in bin cjbuter, be was enabled to take infeftmeut in 
the whole buufa and rivals of dw haratty in. what wna at tliacj 
time, an easy and ineKpenaTe mode: The jurisdictiuii of^ 
borons was aliolished by the Jurisdiction Act (30 Gea 11., 
cap. 43), except to a v»>rj- limited pxtMit : in effect, sncli juris- 
diction ia entirely abolished, altboagh it was iuBJst^d in and 
given effect to in a somewhat reoeot case; TuUoeh, 19 Jnnal 
1834. 

In liberam r^alitatean. — Into a tne r^aHty. Be^i 
vere originally feudal rigbls of lands granted ty tbe king, 
which wure attached cxtuusirc jurisdiction. In cavil mat 
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Lords of Regftlity (the title conferred nn thnsc holding Buch 

grantA Hitliough commonern,) hud the same juria(Hr,tion as a 

sheritf; but in criminal matters their jurisdietion was more 

extensive, ns it included even the four pleiis of the Crown ; 

tliey were not however competent jitdges in a case of treason, 

riwise jitrisdiclious were abolished by the Act 20 Geo. II., 

cnj>. 50. 

In libero sochag;io. — In free sorcage. Soccago wa* one of 
the ancient t^nur^-s by which lauds were held iu Scotland. 
Under it the vassal was bound in retiim for tho hmd bestowed 
nj>on him, to render a^-icidtiiral services to his pnpeiior. 'nds 
was intended in some measure to prevent the waste and ruin 
to land which wa^ ahnost inevitable, on accoout of vassals 
titf^iTig called away to ieni]cr the niiliiary services fur which, 
for thft most part^ lands were j^anted. 

In li^ poustie. — Sec U^ge pmuitie. 

In limine Judicii. — At the outset of tlic suit. See Tn 
initiu lifU " 

In Unea recta. — In the direct line. Heir-of-liue is syno- 

iiymoUB with heh'-at-liiw ; and, w)nKcipieni;Iy, in fnrtner times 
a disposition l)y a vaflsal to his beir-ot-liiie did not uicur the 
casaalt)' of rew^ition, because Ids conveyance only carried 
thf; lands to hiui who would have succeeded to them by force 
of !iiw. 

In litem. — In the suit; or, regarding the subject nf tho 

^«it^ TI\e oath in lii^vi was that wliich a pursuer was entitled 

*-'» t-mit in his o«ti cause, in two classes of oises. " \Ft, Where 

there is fiiU proof that the defender lias been engaged in some 

'JJ*^! act. as spuUzie, or ihe like ; and, Idly, In the ease of 

'•j.»»L-8 which a party is entiiJed to recover under the edict 

'''•^Htw. mupoitea, &o. In either caae, tlie oath in Hfem is 

*'*^no7iiRive as to the quantities lost ; but in so far as regards 

*»-ie price or value put on the articles, it is subject to modifica- 

'j'Otv by the Court" (Bell's Diet, voce E\-idenC8). The pecu- 

'''^Hty of (he oath hi tUem, — being that of a pursuer bearing 

^^^fcimonv in his own favour, and therefore limited to the cases 



*^r»tioned, where no other proof couhl be obtained, — no longer 
"■^>f3tR. All persons, whether pui-aucr nr di'fender, may now, 
^ t^he general ca»Oj be e^ttiuiined as witnesses in their own 
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actiooa ; tbe onth in litem^ ns a special proceeding, umy there- 
fore l)e Hai<l to Iw I'litirirly at an end. 

In lucro captaudo. — Kudeavouriog Lo make gain ; or t^j 
gaiu an advantagt;. 

In majorem cantelam. — For gi-«U€r siiiurity. Tlnjs.wlit-rB 
eoBtravention ol" the cviudidon of an entail, ojiemtcd as a for- 
feiture of the contravcDcr's right, the question might arise 
whether this foifeituro did not also exclndi! tho lieirs succeod- 
ing in and through hira. To obviate this ditiiciilty, Erskine 
sa3r8, " a clauae is generally inserted in the deed, f'n majorem 
caiUehim. that the eontraveiier shall forfeit ouly fur lainselC 
but not for hU descendants," (B. 3, T. 8. ij SI). Such a pre* 
cauUoo. while a very prudent one, now appears to be scarcely 
necessary. "Tlkc penal conHe([uenccH of an act of contraven* 
tion wem to lie confined to the contravener, unless it ia other- 
wise expressed "■ l)nff"s Feud. Con. 37G. and cases there cited 

In mi^orem evidentiaia.- — Formora sure evidence. Earnest 
was forniorly given for more sure evidence of the aimplction 
of a bargain between the contracting parties ; as, also, were 
adcs i^ven by & master to a ser\'aut at the time uf hiring, for 
the same purpoaa Neither of these coutouis are now observed, 
or at least, are very nii-elj' so. 

In mala fide. — In bad faith ; decedtfully ; dishonestly. A 
possessor in mala tiile- is one who holds poaaession of a sub- 
ject, in tlic knnwietlge that it ia not his own, on a title whioli 
be knows, or has reasonable ground for believing, to be a bad 
one. Such a i>osses8or is bound not only to restore the sub- 
ject to the true owner, but also all the fruits and profits which 
he has rea]>ed during his occupancy. He is farther liable in 
what are called violent profits, i.e., those fruits or profits 
which the subject wn^ capable of prodiiehig, ami which, by 
proper cam and diligiMice. tbe [KJssessor might have rea|MKl. 

In media — ^Thc property or money hold by the pursuer 
in an action of multiplepoinding is called the fund ht vtedio, 
because it h, or may be, subject to the claims of all the claim- 
ants, and as yet belongs to none of them. It is thiis common 
to them all, and fnnns tlie centre or substance of the litigation. 

In meditatione tugth — Meditating flight ; intending tu 
leave the country. A debtor, leaving Scotland, may be a|>- 
prebended at tho instance of his creditor, and detained until 
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tK find cjiution dejudicio eivti Hi* is coiiaidcrcd in /u{ja if 
nboul t*t Itrnvi-Si'iiUruuI. altlmiijjh liiji(l«']tai'tui'e may not W pmvcrl 
to be for the ex|iress piir|K>8e of evading his creditir's claim. 
Sucb n warrant tany be obtAinLil aj^iust a foreigner (except 
iti imrticultLT (.'ircunistaiious). as well fw against a native. But 
I't.iDg llio uijuutry iu fulGluient nf iluty, aA in the ease of a 
toldior or sailor, is not considered /u<yK/, and will nut afford 
ground fur tti*t«'iit.iiiji on a tui'ditnturuf fvijtr worraut. 

Ill modom poena; — Uy way of One or penalty. Intomt 
may olmoet be eaid to be exacted from a debtor as l*ge, aa a 
6ne or penalty, wlit'n bo is in luora in the pajmaent of hi* 
debt " Wherfe a feu-duty is preHtible ia grain, the superinr 
is entitled to aucb grain, of the kind stipulated, aa the raeaal's 
indastry and i«kill i;iiflble biin U> miH<^i on the Innds ; and in 
the event of non-delivery, he may exact the highest fiars prices 
in inodum pmnce^" l>vitf Feud Con., 83. 

In modtun probationia. — Jn the foi-m, or by way of proof 
DoetunentM pn^viimsly in process, as pmductions, are ftwpicntly 
put in by a party at a Jury trial, n^ part of the proof on whicli 
he rests hi« claim for a verdict Such documents are said to 
be given in. !n modum prolxitumh. 

In nadis finibus contracttift' — In the bare terms or limitH 
of a contnot Parties are said to be in n-udig ^ibua &»i- 
tradu8 when the tei-ms merely of the contract have been agreed 
uiMjn. and nothing haa been done by i^ithor piu-ty in conse* 
qocncA f(f. or in dependence uj>on it. In some cam* a (Mtrty 
may !.« entitled to resile from hiB contract while it rumaius in 
this condition. 

In nndis tenniniB- — This plirajte does not admit of literal 
iranflLation. it signifieB a right, title, contract &c, in the 
siaiple W3nditiou an when granted without being clothed or 
fortified by any Kulisbipient act 7t may be explained or 
iltnatrated by a quotation Irom BImkine, in wluch it ooonrH. 
In trtating of the nature and cflcct of inhibition, he aays :— 
" It is agrewl by all. that piYijMsr rights of land. Hui-h aa char- 
ten or diRpoflitionR, may l>e secured by inhibition against the 
deeds of the inhibited, though they continue in nudU (er- 
fbinis of personal deed-s, without actual seisin.'' (R 2, T. 11, 
§ 9). The phrase is similar in import to the preceding one, 
tH nudU Jlnibu.8, cfia 
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In obligatione — Under an obligafcion ; by way of obliga- 
tion. 

In odium — In detestation. It was nt one time thought 
that a donation hy a himband to a wife was, on hor commit- 
ting adultt'ry, revokod by the operation of the law, m odium 
of ber giiilt, Tliis lias been dwided otlierwiwe ; revowiiiim 
lieiiig, even in that case, neceasBiy on the port of the husband. 
Murrmf, M. 3i!8. 

In pari casa — la a similar position. Wlile a minor can 
obtain rt<«tit\ition a^rainst his own acts or tranRactinns with 
one of full age, obligations ent^irwi into betwefin liim and 
another minor are binding, because they are ijt jwiW camt, the 
one being as able to act for his own interest as the other. 

In pari caosa potior est conditio posidentifl — In an equal 
case {i.e. where the claimnntft are in a similar position), the 
pofisessi>r is in the better ptjsitiun. When one is m possession 
of a anbject, he is not bnund tii cede iiosnession to any one 
shewing as good a title to it as that on which be possessee. 
The cbumant or challenger must show a better title than tho 
pi>ssessor, for the law pi^sumos right, to possess where posses- 
sion is held. 

In patiendo-- — In pennitting, or enduring. Servitudes 
consist nieryly ui pnflt^ffdo, and ei)n8e<|nently the 86r\'ient pro- 
pnetoT cannot be called upon to do anything in support of 
the dominant proprietor's right. Tho proprietor having right 
of way through fuinther's j^vnnd, must himself mnintaan tho 
road; if his right bo that of leading water ((ii7u.(K(/Hirfuj*) through 
another's property, he must maintain tho pipes &&, necessoiy 
for that piui>nsc. 

In patrimonio principis. — In the patrimony of the prince 
or sovereign ; a phrase S3rnonyTB0US Mrith ittter regalia, 
which see. 

In pendente — In suspension ; not vested. The fee of 
heritable pi-operty is held never to be in tliis position. See 
Dominmy/i non pofeM., S:c. 

In perpetuam — For ever. Lands so granted descended 
on the death of the gmntce tn his heirs ; but in the earlier 
periods of the feudal system, when grants of lands were given 
in return for service, they were generally restricted to the U£e 
of the grantee himself. See BentJiduTri. 
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In perpetuam commendam — In pei'pulual tniHt A riglit 
so gi'antcd was equivalent t-o a gift. Sae Jn commmcUnn. 
In pessima fide-— In the. woret faith ; dishonestly. 
In petitoho — In » petitory- action. A petitory action is 
■"one in which something is sought to be decreed by the jntl^ 
ill rvapei^t of thrt pursuer's right tliereto. Almost ajl actioufl 
aro of tliis clioractcr. 

In poBnam> — Ar a penalty or piimshnicnt. See In mo- 

In possessorio- — In a possessory suit See In JvdiciOt &c. 
In potestate patris — Under the power of the father. 
Children are subject to thoir father's power, and their pmperty 
is subject to hia administration during t}ieh- iniuority. Ab 
this power is confeiTed by the law, so on e«nso shown, the 
fiither can be deprived of it. It is very limited m comj>ari.«on 
■with the jmtrla pofrMas of the civil law. 

In potestate viri- — Under the power of the husbnml Tiio 
busband is the legal guardian of liia wife, and hai tiie admin- 
istration of her property, where sHcli atbiiiiiistratiuii Iihh net 
Ijetn excluded. On a jtidicial separation, or divorce, the hiw- 
ba.ud ceasea to admiui^ter, and is no longer regarded as the 
ff'iMxlijui ; but a private deed of separation between the portieii 
themselves, without judicial inteiference, baa not this effect. 

In presentia Dominonun. — In presence of the Lords. 
Tlie letters LP.D. (repreBeutuig the wards of the phrase) are 
SKitied to the signature of the preHiding Judgii adhibited to 
suiy interlocutor of the Court of StaBion, to indicate tliat he 
lia^ signed it in presence of the other judges, so as to dispense 
^v-itli tlie necesHity of their signaturea being also adhibitt>d. 
A. hearing 171 jnvjmicti, is a hearing of oounael on a certain 
CttiiSQ hefore the whole Court. 

In private patrimonio. — Aiuoug private property or patri- 
'^'Oiiy^ Private patrimony is that which one Las or acquires 
"^'' himself in his private and individual capacity as opposed to 
tljat which lie holds in a public or official ubai-actcr. 

In procinctn Girt for battle. Wills cxecnteil by soldiers 

^^^ore entering upon a campaign were pri\'ileged in many 
*'^**£»cct6 undei' the civil law. Even theii- nuncupative testa- 
'***^iit8 were under smch cii*cumstances held valid. No such 
I**^v-ilyge is known in SL*otch law. 
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In proziino gradu — In the nearest ilogree. Cliildren are 
heirs of their father in the nearest de<^ree, and so are grand- 
children when tJiey I'eprestnjt their father. 

In pnblica cnatodia— -In the public custody. Dcc-tls and 
otherH held by an official for the public benefit, such a« thtt 
reoiJiTls of Court., the records of Sasiuef* and other writs. &zc.. 
are waid U* Iw so held. 

Li pnblicam yindictam- — For vindicating public right, or 
public justice. Ste Aif vhtrUctam. &c. 

In puram eleemosyuam — in pure charity. Church lands 
were sumeiimes ro gifted, the difference between them and 
other church hmdK boitig, that foi' hmdfi gifted iu pure charity 
no retunt wa» raadc but prayoi's and NUpplications for the 
granter, and maiwes to be performtid after his death ; while 
rfther ecclesiastical tees in mortmain vere held by the tenure 
of ward for the puilbminnce of military services by Hubstitutea 
In qnantum locupletiores &cti etunos, ex damno alteriufl. 
— In 81) far fw wo bavo Iwen imriched to tlie loss, or, by the 
damage, of another. In some cases puraons are bound in resti- 
tution to this extent Thus, one for whom, in his absence, 
another has actfld (■netjoii^n'U.rtt tftistor), must repay anything 
expended by that other on his (the absent person's) pmperty, 
or on bis behalf, for he hoa thereby been enriched at the 
other's expensa So also, an heir, although not liable for his 
ancestor's delict, if he has been enriched thereby, mnat restore ' 
to the iiyurcd person whatever he hoH acquired through the 
delict 

In quantum lucratus est* — In so far as he has gained nr 
profited. Ati executor wbo takt-s up a succession in move- 
ables, with the benefit of inventory, while not universally 
liable for the debts of the deceased, is haWr for thoRe debts, 
in so far as he has bceit benefited by tho succession. See 
Mimtr tenciur, tfe;. 

In quibus iuficiando lis crescit. — In which the suit (or the 
sum .sucJ for under it) incrcasea by denial. The Eomoiis had 
a c1r!« of CHses which were paitly i-ei persecutariw, and partly 
pennl, in which, if the defender denied the ptti-snerA stateuient, 
he was, on its being proved, subjected iu the double, triple, or 
i^mdruple value of the thing or buid claimed. Thus, where one 
sued another for wrongful damage (injuria), and the defender 
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dcniod that it kaJ boon inflicted nr occa^oned, he vaa beld 
Uable for double value, on the damftge being provt^d. So alw» 
A depositary with whom a subject hail been depofiit«d in some 
nrj^nt necessity occafuuiicd by an uccidout, such as tire, &c, 
Vinui hold liabh' in diiuljlo vaJuu, if, on restitution being Huu^it, 
he denind thai tho deposit had been made. 

In re communi melior est conditio prohibentis. — In cfim- 
mon {ir<:^perty the condition of the one pixihtbtting is tbo better. 
A subject held in common by novend propiietora cannot lie 
altered or interfered with other than is warrante<l by the com- 
mon une, unless witli the cuiihciil of the whole pruprietora ; 
Hot evwi if tlie pnijiowtd alteration shouM have the efiwt of 
eahancing the value of tiie subject Therefore, in an action 
regarding any alteration on a common subject, the condition 
of the penton prohibiting or opposing such alteration is better 
tlian that of the person desirous of and endeavouring to effect it 

In re mercatoria. — In, or connectod vith. a mercantile 
iransnction. All writings -ht re 7n*-iviit^'tia are pnvileged, 
and an held valid and binding, although wanting the »olem- 
nitaeB common and necessary to ordtuar^-deed.'t. Bank chcqucfl, 
mandates, guaranteea, kc, are included in this claaa So, als<i. 
are bills and promissory not^^s, which are in thmnselves \int- 
bative, ami constitute the debt to which they refer. 'Jlds 
privilege haa been given to theue documents, )H>eau»o of the 
rapidity with which, in most cawes, th<'y have to be pivjiared, 
nd the immediate use to which they have to be put, and also 
because, from the aeoeasity of the case, they ore generally pre- 
{Htred by thone who are nnt mipposed to be ac(]nainte<l with 
the formalities and solemnities of deeds. 

In re propria. — lu a subject belonging to one's-eelf ; in 
one's Mwn liiisiiM':>ft or aflains. 

Is rebus litigiosis- — In thingi> rendered litigious. AJI 
subjects are considered litigious which have been made the 
subject of a law Buit. nr liave bc-n attached by Icgid tliligence, 
such as inhibition, adjudication, or arrestment SiibJ€tctt( in 
this position cannot be disponed or assigned to a purchaser, 
even if tJie purchase be an onerous one. f.ir Htigiiwity is " an 
implied pruhibition of alienation to the disap{Kiintmeut of an 
action or of diligence, the direct object of which ia to attain 
Ihe poesesaion, or to acquire tlte |>rop4.trty. of a jmrticular sub- 
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h» mrwMid I7 d^ mm^C. ■« 4m it fiA ^ob in daik 
IW «pfiaM7 •■qgHftiMi <rf • 4ebA vaRosiffe ^ tkoi is 

Md iiife m tfe yriri« witk ponr to iw far «&d 
Utt ^te ■Mpirl* a^ aD «& Hb iiMnlniy w 
■■■dale is »■ ann Mtavi of tte aaagaee. Sa alae » Uk pover 
glna ta Cha ApMat » an WolaUa b«i^ a Tixtae 4^ which 
Im wamf weSl Uk g^ljecii w p ujui ia «mMJm. if kv delA ^ 
■aipaid 

Is nM faUUS — ^fiB^lojcd ia aatt '• ova BttiBr ; uad I 
a (Ctaoa'cadmUage; Atttiororcsmitar inl^agin Uiiwadi 
aKioejr Manffae to faia ward, vitbovt inreeting it «r kidging 
it in baok, and MgleetiBg tboa to emflof it far the adTaataga 
«r the ward, is fiafafe ia the highaifc late a€ interest. Ko 
aetMo lioi againat a earator or goanliao far the price uf goods 
fiuuiibed to a minor wfaicii were nnneoenaiy. and aet im -ntn 
vermm. A^un, a debtor pajing a debt to a eoxator, vbo baa 
•aHODcd the fTSoe vtthoat anjr title to do so, or wbrtie Bp{KHut- 
moA ia not oauipteC« (a«h far example, when tlie comtor fias 
heea appointed bj the Ccnrt, bat not having lodged the 
PcocMary tiottd of caation, has not obtained an estrsct of his 
appointment), U liable in rt^petitiim ou tbo 6ulare or death of 
the cuiator, If tbe debt so paid has not beoi in nm temim 
of the minor. 

In retentu. — Kvidence taken to Ue f» rrtcuti/i^ in tlmt 
wfau-li, in certain drcumstaacas, is taken to be haid bade or 
hud aaide, until the proper time amines for addacing it Snob 
evidence is allowed tn be taken at any stagt: of tlie procoss. oa 
tite a{f[>Ucatiun of either party, "where there is any lianger tJ 
its being Kist through the extreme old age of the proposed 
witness, or his severe ijidispusillun rendering life precarious, 
or wliem Ihe witne^ in abciut to luavc the country. 

In rigore juris- — According to strict law. 

In riza- — In a quarrel or altercation. Dcfanmtorjj worda 
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i^koD in rum, i.€^ in ibo course of an angry altcruatiou, aru 
^luA pitHumotI to proctteil fn>ni innlicti, uid tlierufnro djuiingtw. 
if any, Awarded U) a pursuer on sucJi a ground, woiUd be 
merely nominal. An afxdogy would free the dufander fh»n) 
my ckiiu uf damages. 

In sacrts. — In saopd mattei-H. The cliiircb courUi have 
fUfireme jarisdiction in such matters, which involve queetionK 
iif ecclesuwtical discipliDc, acriptuml doctrine. Arc Lockhart, 
J .Tuly iSJl. lliis plini«) must be cnrufully dlbtiiigliiHht^l 
from Cii'cuin. mcra, which aee. 

In eolidnm. — For the whole. Where there an* sdvernl 
aM>)ili^iiiU Ixiuud in mtlidmn, i»ch is liable in full payment 
•<r perTuTUULuco, and the creditor may choOAO which of th« 
JigiuiU he will sue. Every person whose nante appears on 
bill, whellter an ocooptoror iiiddrsLT, m liable in full payment 
of ito coutente, Hlthmigb he may after payment do diligence 
&i;ain»L the utiters for relief 'Ilioae who iik a joint obligation 
art: n»t bound for tiic whole, but only fur cbeir share, are said 
to be liable pro nda. 

In solatmn- — In payment or extinctioa 
In spe- — In hojje, or expectation. See Spta, &c 
Is stirpes- — XiteraUy, umoug. or according to, the Rtock& 
Saeoessiou jin' stirjtes Is dmtinguislied fn)m suocesstou jtrr 
capUtt (aecortUng to tlia beads, or ntimber of persons). Tu 
iUufttrate thiH, suppose a testator to die leaving grandchildren 
by tun sons, one of whom liad left one child, the other eleven. 
If tlie tijst»**ir directs his siiceofwion to devolve upon his gmnd- 
chiUircD fier stirpfn. it would lie divided into two shares, being 
Ihu number of persons (or stocks, or root») from whom (be 
children were desccndod, — one share would go to the oue 
graudcbilil Kpresantiug his father, the other sharo would gf> 
equally Ut the eleven grandchildren representing theirs. But 
if the succession was directed to be distributed ffer capita, the 
twelve grrunlcliildren would succeed to tlie estate eipxally. 

In sabaidinm — In aid of. Pro|)er cautioners are only 
bound in nulMidiwin of the origiual debtor, and coni^juently 
(wbci^; they have the right of discussiou) tliey cannot be cnlled 
upon for payment, xinUl the debtor hsa beou di-soussed. They 
ifuty come to the aid or assistance of the debtor, when he has 
boen ftliown to be totally Incapable of discharging liis own 
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ol>lif;sdoii. CantiontTS are now regBrdcd more in the cLarao 
ter of co-<leht4)r thao men caotionar, and have no right uf 
discnamon atileMs it lias been specudly reerared to them in 
their obligation. 

In Buo genera — >Of tli»-ir nwn kind or clai& WriUngB i» 
re irvrvidrrut Mt- '^iiAplctt^ .ttiii biDduig deedft of their kiud, 
although deficient in the ordinary solemnitiefi. 

In SCO ordine-^Iii hiA order. A cautioner who is entitled 
t<i thf bt'iietit uf diKcus.«iioD can unly be called u[ion for ful(il< 
ni«nc of the obhgation which he gnaranteed, in bia order, thai 
i«, aftor the; princitial creditor hns been disroaaed So, abo, 
on tieir can ouh' W' iii,ide liable for the uoveable tlebts of hi 
ancestor, after the executor who succeeded to the «inove«bl' 
estate has been <iiscnA<Kd, aiid where the moveable estate hu 
provti<l iiL<*iifticietit to ninet thtise debiit 

In thesl — In the particular cnf>e. which has occurred ; i 
opjKJsition Ut in hfffifjiJirtfi, a ca!;c which might be snppoaed. 

In toto. — EiitinOy ; wlmlly. 

In transitiL — In transit ; chiring eonveii'ance. If a pur- 
cha^er of goods becomes bankrupt before lliey are delivfered.^ 
tlti- iH^llcr has the right of stopping tlicui in transitu. I 
however, delivery has been made to the purchaser, either 
tually or cuasiniirtiveh*. the ftooda arc no long^T in tranmiul 
and Ihe croditor'a riiiht ce«tu«. It is not dt^liver^' in tbi 
stnise, althou;{h the goods have been dclivetcd to a tliird 
&i»ii. snch Hs a shijnnaBter, un account of the porchaaur. 

In tuto in safety. 

In utero. — In the womb ; iml»onL " It i^ a good obj 
tion U' serviw rlaimed by a oolkt^^ral heir, that the decease 
liaK 1<_>ft a willow suspected to be with ditld, so long as th 
.ifv bopfs of her (lelivvr)*." DutTs Fend. Out, \(il. 

In valorem. — F<.ir the value ; or. according to the %'alu 
,Vn execut*»r coiifinm.-J by the e*iiiimineary is only liable fo 
the deceaM*d'« debts in i^Uotrm of the inventory* given up, 
rather of tlie e;«tate ni^lized by hiio. 

Iii£&dificatum solo cedit sola — Ajiythiog built on th 
j^Tomid belongs to the gmund. <.)n the principlo of this ph 
the proprietor or purchaser of land haft right to evcrythi 
built thereon. Tliere are, nevertheless, exceptions to tlte nU< 
and nice questions may arise out of them. Xlios, in 
between landlord and tenant, the tenant is not entitled, 
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r)iiit.Uag posficsion, to reninvc tixUirea. But whore lie linn 
built ou the gnjund an edifice, for tliu piii-]HiBe of proiectiug 
machinery oeoesaary for carr}-ing on liia business, both the 
madiint'iy and tlie bmiBC will he rc^^anled as aoceHSarius of 
tndo, and will not fall to the landlord. Where one builclit 
npoD gronnd. in tbo belief that the f^roxind is bis own, white 
in iBality it IjulnngB to another, the building no erected belonji^ 
t« the true pniprielflr of tlie land; hut the Imililer will lie 
entitled to claim from bim its value, in respect of bis bona 

Incerto patre. — Froio an uni«rUin father. RastanU ore 
nid to litj Au descended. I'hey do not succeed to their reput»Kl 
fittber etedtge, nor is any tie of relatiousliip between them and 
liietr father's rplntives admitU^ by the Inw. 

Rlnchoatam Inchoate; commenced; imperfect An »r- 
■boeiit may be called inchoate diligence until perfected by 
rilicoiniii',' ; <>r ii poiridisig, until jHjrfected by sale. 
Inoidenter — Incidi'ntjiny 

Incommodnm non servit argomentmn — inconvenient 
will not avail tm an Hi^iuoent An act or judgment of the 
Ciiurt nmy iiiHiei gi'ent haiilship, or uccnsinn great inoonvo- 
iattto» to th«^ party on whom it in pronounced, but tjiat fact 
will not serve as an argument against Uie judgment going 
Ibtth. See A fi iiHiyiivevi^rite. 

locrementa.^ — Additiona AJl land that ia gained by the 
sadden rnix-ss of the sea or river, or gmduolly and impi^roe|»- 
titly thnuigh its changes. Iwcomea the property of the ripaiTati 
proprietor, as the iticreiiurJtta of his original property. 

lodebitd solutio- — Tlie payniont of something not due. 
Money puid under an erroneous Wlicf of liability therefor, may 
be rocoveied. Tliere ia a distinotion to be obaervcd between 
tbe caacfl. wlii>n> the |tavnirnt Iism b^ri-n made undpr an t;rror 
tn law and an en-or in fact 'litis htm been iiointed out above, 
Dee Condidio iutiel/UL 

IndnciA Idgales, — Days of gmco allowed in h-gal proceed- 
logH fur the p-ri'onoanee of some act. TbuH, n defender in an 
■ctinn before tbo Court uf SeBeion is allowed on vnduciiii of 
ftorteen davw, after Btrvjco of tlie sunnnonn. iH-foro eriU>rinp 
appeimucC' to defend. An Irtduchr; of fiflet-n days mowt wliqitw 
between tJie service of an indictment and tlie priwmers being 
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called upon to plead. In the UHual case, n debtor 10 flHovu] 
ao ituhtci^ of fifteen days to fulfil a charge of paynteut 00 
a decree Ixiforo peraonal diligence can pri>ccefl, &e. 

IneBtdejnr& — It ie implit^d in the right The right to 
build upon land doa* not require to be expressed in the titles, 
for ineet tic jiire,~-ii ia inhtTent, according to law, in the ri^ 
of property. For the contmi^' reason, restrictions «i the exei* 
ciso of the full right of property mnat be expressed. /*i*M Jr 
■jure applies to any ri^ht which the law recognises, or infere 
to exist under certain cireumstAHcee, uidesa tliat right has betn 
taken jiwny by private paction. 

T-nfamia factl — Intauiy aiit^iug from general bad cbancter, 
which may affect, whea proved, the credibility of a witiuss 
but afTunls no grtumd for oxclniling his testimony- 

In&mia juris — Iniiaioy arising from a kigal convietion fa" 
crime. This at one time disqualihed all peraoufl ae witonin 
against whom it could be proved, hut the dbciualificntioii (ei* 
eept where tho infarny aj^.se from a conviction for perjuiy i* 
auliornation) was removed by the Act 1 Will IV,, ca{L 87. 
Kxcluaion of ovidenco on account of the infamy of the ]>ropi»fcii 
witness has been entirely abolished by the Act 15 and 16 
Vict, cap. 27. 

lufautise proximus. — Next to in&ncy. A child is wiiil tfl 
be next tfl infancy nniil it arrives at the age of wven y^w, 
and during this period the mother \b entitled to the cushxijr 
of it 

Infeudatitf. — lufeftmeut; investiture. " The (origiwil) 
meaning of tlio word infi'Jltnent.fiO frequently uflodin raliitisa 
til fotidiil conveyancing, diiiVrs considerably fi-oui that of aw»i« 
Infeftment was originally emplnyod to denote those deeds, 
whether charter or sa.sine, disposition sasine and eonfinnatiofti 
nr other tiths of investiture, whereby a feudal right is WtOr 
pletod. It still <>(!cn.sionany hears the same meaning, butmort 
generally denotes tlie ceremony uf infeftmeut "nio "WW 
sasine often occurs in the latter sense, — Ui give suaiiM 1 
ing the siune as to give infcftiuent ; but it usually iir 
instrament of sasine, and never the whole title or iitT«it 
ture.' (Duff's Feud Cou., 57.) " The word {inft\uiuiu.) \s £« 
*|iiontly used for the (.-hartur alone, in (he R^;jt<tiit MhjgsUUm. 
uid the other old books of our law." (Erak., B. 2, T. 9, § 1 
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Ligenui- — ^^e name given animg the Romana to free 
persons, who bad been fcoi-n fi-cc, and had never lost their freo- 
tlom, 03 distinguished ii'om libertini, persons who hud obtained 
Groodom Ijy mannmission. 

InliE&rere jurisdictioni. — ^To be necessarily connected with 
juriftdiutiou. This is said of ivtpermm 7nii:tuin, beoiiuae, while 
it included the power of declnring as well iia enforcing the law, 
mittriuni nwrum was only the power of carrying out orexe- 
rotinj; sentences. See both of these pbraaos, mpra. 

Initialia testimonii- — The initial or introductory part of 
iLe ik-poHitiun of ii. witness. See In iuifudilms. 

Iiguriar — Injuiy or damage wroiigouely intlicted ; any 
wrongful 'Kct. See Damnum absque, ifcc. 

Iimovata lite dependente- — InnovatiniisoralterfttiouHdii)'- 

tlie di-peiiiiciiiif! of the suit. Referring to interfernnee with 

yect after it has been rendered UtigioHS. See Pendente 

ipectio corporis. — An inspection of the person. In 
cases such a proceeding is allowed, and the result of suck 
ipection received as proof; iis, for example, in criminal pro- 
f«wtioii8 for child tnTirder, and coneeAlment of pregnancy. lb 
bonly admitted, however, in cases of the most urgent neces- 
Hhy. Sec ZK'.vl(l^))t, 11 Feb, IStjO. 

lustantia perit — Tlie instauce falls or perishes. Wlien 
nder putB up protestation against fciie pursuer, for not 
lling, or not insiFting, the infitanee perishes and the pro- 
ws is dismi-ssed. 'Una does not in nny way affect the merits 
tf the pursuei^s case, who is cJititlcd to cite the defender again 
fcr tlio Kime claim. In the same way, in a priuiinal indiet- 
tteiit, where the pi-osecutor does not insist in hij* hhel at the 
<fct to which the pi-isoner has been cited, in^itmit'ia perit, but 
socutor may huve the prisoner reeommittod, and servo 
with a now indictment. 

itor- — ^The person to wliom the immediate manage* 
of a shop, businesH, or undertaking him been committed 
master or owner, and for whose acta in that cajmcity 
fte mB£t«r is liable. See Aeiio institoria- 

Instrconenta noviter reperta- — InstrtuncnLa newly or sub- 

leiitly di'icovored. See AV inJit'ru/meiifiji, ti'c. 

Inter coi^uuctas pcrsonas- — Between conjwict persons. 
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By the Act 1621. cap. 8, all conveyances or alienatioiu be- 
tween coujunct persons, unless granted for onerous causes, an 
declared, oa in a question with creditors, to be null and of no 
avail (^njnnck poi-sons oro those akanding in a oortarn il»> 
grei; of relattonsbip to each other, »nch, for example, as hmthen, 
sistere. sous, uncles, &c. These were formerly excluded u 
witntisses on account of their rolationship, but this us a ground 
of exolusifiii lia.H been aboliahed. 

Inter eosdem — Between the tiame persona 

Inter natTiralia (feudi) — ^Among the tbinjt^s natuiulJy 
nrisiijij from a feu ; Kueli as tlio [wiyioeiit of tlie feu-duty, the 
rendering of the Btipulated services to the superior. &c. The* 
are binding upon all heirs and >iii]gular Bucccasors. Re;^rdiiig 
the f|U(!8tiori of how fur stipiihitions not inffir luitvralia aft 
hindinj:? upon singular siifwassors, soo IJi^lI'di Prin. § K6I. 

Inter regalia- — Among the thingti belongim^ to the Sov»- 
Tui^n. Among these are riirhts of wilmon fishing, ri" ■ 
gold and silver, forests, forfeitures, cusunitii»i of Buperim i . . 
which aj-e csilled the ivfjaiia minorfi, and may be conveyed to 
a subject. The rfgalia majord include the several brandi« 
of the royiil prerogative, wbitji are luseparable from the po 
Bon of the Sovereign, 

Inter rosticos. — Among rustics or illiterate persons. lA't'iis 
or obllgjvtlotis granteil inlvr rui^iaw, tire not jtulged of byllw 
same strict rules ns tliose prepjuwl by profewiional men vrift 
all the umial tnchnicalitiRs. nn<) containing all the neoessfirV 
solemnities. They arc dealt with more aoconliiig to equiteUe 
principles than rules of strict law. 

Inter vinun et nzorom— Between husband and wihJ 
See Dnnatin ruter viruvt, &e. 

Inter vivos— Between living persona, An ordinary de 
importing obligation or conveying property, is called a deeti 
inter viv^; in opposition to a will be«(tieathinf; moveable 
or a deed conveying heritage to take efiect only on the granter'^ 
death, whirli ar4> cdfcd deeds nuiriiH nnma. 

Interest reipublicse, ne quia re sua male xitatiir---Ib 
for the interest of the State, that no one Rh&U use his pmpoi 
improperly. On this maxim, the Uw iutei7>oses lo pruveni 
any one u.siug Iiis property wantnnly Ui the injury of bil 
ueighbours, or of the public generally. Tlius wlwre the use 
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property is put to, creates a uuisaiiou, it may bo intorfertKl 
vitli, lijul till- imisaiirt' removeti ; t»r wlieiv a proprietfir with- 
out bunetitting hiiuM-lf uses his pn>]terty to the injur}* of hiii 
niugiiboiir, be is proBiuned to b« acting in temuUttiofiem vicvni. 

his pixircoiliiijrs niny be intcrtiicted. 'Hie Statut« 31* and 
ijfto. HI. ii!ip. 'JH (known as i\u- ThfUuswui Act), is a larthur 
iOttstratioD of this maxim. By it a restraint is imposed upon 
ill trusts, iJce<is, or wills, whereby tlie pa*lit« or pnniiiw of 
rul or pi.>rHoiial estate ta directed to W luxjunjulaLed. and the 
l^Defielal enjoyment thereof postponed beyond twenty-one 
}93j%. Such accumulation and postponuiQCiit arc obviouiily 
im|Hjlitic, and thfi-ef*ta' the taw regaixla the ti-Btntur's di]votii<n 
tt> acvninuhito in thin manner, an -pro non acrljtU). See th« ajv 
plication of this statute in a recent oaAe, Li'M, 7th Dec 18(>t>. 

Interim doinina& — Propriett»r in the mc-antima A widow 
is interivi dondna of tcrce latid» after her Berrice, and in 
virtue thereof may either poitaesa thvm herself, or let them out 
to tenants. 

Intra familiaia. — Sec JSjrtni /nmilmm. 

Intra thdumn— Within the syiacc of three days. It was 
formerly a nilc of our law that a Mller wafi entitlo<l to the 
restitution of goods delivered to, hut not paid f<ir by the pur- 
flfaaaer, if tho latter becanie l>ankrupt wtthiu thixw days of the 
tmasactiotL Thia was founded tipon the prenumption that 
bis impending bankruptcy muttt have been known to the pur- 
cltBHcr, and thai Ik; wait guih,y of finud in not coinmunicatiug 
iL Tiiin ru\o vftitt ovi*rturn(?d, and thfi iloctrine of stoppa^ 
ii» irannitu (which had long pn)\*lously existed in the Enj^Ush 
law) intmduowl in ite place, for the first time by the decision 
of the House of Loi-ds in th(j case of Allan, Stetvtiri. ami Co.. 
U Dee. 1"!J0. M. -ift-l-y. 

Intuitu matrimnnii- — In the prospect of marha^. Ikicd«< 
gnuitod between tho spouses in the pruspwt of uiarri*^^*, are 
cxNuidered onerous, if tho marriage follows, 

Inttiitn mortis- — In the prospect of death. 

Intus habet — -Tlie Uw '* presumes, till acctmnting, that 
Uit* tutor iitiiui luthftt, or. in other words, that he hath in his 
own hands ms much of the pupil'H money unaccotmted f(jr a« 
will balonoe the claim be lia$ against the pupil" Enik., E 1, 
T. 7. § 3i 
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Innrit labem realem- — Brands it vitli a real defect Tbcfib 
hns such an effect un the thing stolen, for it attaches such a 
real defect to the subject, that no possession, for whatever 
length of time, nor onerosity in aoqnii-ing it, can possibly inak 
the ])o«session good, or Fiifficient to resist the demand for re 
stitution, if made on the j.»art of tiic rightful owner. Forgery j 
nhio has thifl effect, for although in the caso of a hill, the pleafl 
of nt) vahu- wniild ho goorl if Btat^d ngainpt the nriginfll holder. " 
it cannot be succcssftilly maintained afrainst an onerous indor- 
see ; yet if the signatui-e be a foi^ery this attaches such n real 
defect to the biU, that it mny be maintained agajmit any one 
gaing on it, no matter what may be the ehai*acter in which he 
aoes. See Labes reirl/is. 

Invecta et ill^ta. — Literally, things brought or carried in, 
and tMUiiiionly used to signify a tenant'H fnrniture and plenish- 
ing, over which the landlord has a right of hypothec 

Invito debitore- — Without the consent, or against the wish 
of a debtor. The creditor may ansign or JiHcharge Lis debt 
invito dehiiore. 

Invito 8uperior& — Without the consent or againet the wish 
of the superior. It was for a long time a doul'tful question 
wliothor a vasRal could vninfo auperiore, renounce his fen, to 
the eifect of freeing himself from the payment of future fvu- 
duties, or futiu-c performance of those services in return fur 
wliich he held his feu. It was uUiniately decided that he 
tx>uld not ; and the same rule iipplies to a dlsponec wlio has 
adopted the fen right. Hunter, 10 Dec. 183-t. Where th» 
landn arc burdened with payinenb of a ground>nnnual, the con- 
veyance of the lands does not free the original vaKsal from hi» 
pereoual obligation to pay the same, nor does it impose a pei- 
sonat obligation on (he disponoc to pay it. 
17 Mar. 1858, (revei-sing the jiidgment 

sion) ; and Qawlyhc (H. of L), 13 May 1853. Tlie {ter^onal 
obligation of the original vassal remains, and the lands are 
liable for his fulfilment of that obligation into whose hands 
aoox'er they may liave eomc 

Ipso jure- — By the law itflelf 

Ipsum corpus. — Tlie thing itself Under the contract of 
conim(Klat.e. the borrower must retiim the very subject bor- 
rowed, and if it should have perished through no &nlt of 
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bis, no liability for the sabjecl or its value attaches to 
bim. L'uder inutuum it is difi'erent ; for, there, tho borrower 
is liable, wbatever happyiis, for the equivalent of tlie thiug 
borrowed. Again, where a testator betjueaths a hiic-cISc legacy, 
Ibc ip^UY/i corpus must be delivered to the legatee, aud if it 
perishes, the U*j^auy falls, and tli« liigatee has no claim for its 
value. Ou tlie other hand, such a speciiic legacy sufl'ers no 
diminntion as other legflcie-R do, where the estate of the de- 
cejmed is insufficiout to moct all the legacies he luny have, by 
his testament, directed to he paid. 

Is qoi dob malo desiit possidere, pro possessore habetur- — 
He who hai fi-audult^ntly cciied possession, is still held to bfl 
tlie possessor. The true owner of a stolen subject is entitled 
to recover it wheiievcr it can be found, and any one in pos- 
sesion of it, is bound to restore it, even although ho acquired 
it in inyna Jide, and for a fair price. If sucli possessor haa 
ly^ain sold it, still in bona Jule, he in only liable to the owner 
in that wliicii he has received lor it, in excei-s of that wliich 
ie himself paid. But, if, knowing the true owner, the pos- 
Bfe'!sor of such a subject baa fraudulently quitted possession, 
tli.'it he HiiD-lit not bo cuUoil unon to rpstoru It, be is held bv 
"AW to be still the possessor, to the efi'cct of rendeiing him 
liable for its value. 

Is qniomnino desipit- — Hewhoisaltogethervoidof reason. 
The definition of a fatiious or insane person, as distingubhed 
from one who Is merely of weak intellect. 

Iter-— One of the rural servitudes, injportmg a right of 

way on foot or honsebaf;k, in favour of the doiulnunt owner 

- through the sei-vieat proprietor's lands ; sometimes termed the 
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Jacere tehun volontatis est ; fsnit, qnem nolaeris, fortnnse. 

— T" throw a dnrt or weapon is a matter of will ; but that it 
strike a jjerson whom you have no wish or int«ntirm tn striker, 
is a matter of chance Tliis phrase is quoted by Krekine 
from Tully, while treating of the principle that malice or dole 
is e^stnitial to the cotnuibtsion uf critm;. " If a Imnt»inftn whu 
aiuii?<1 a ijart at a roe or a huck, hhouli) isksnally kill a laan whu 
happened to be passing by, cliance alone is to be blamed, not 
the huntsinsn." AV-f^r. B. 4. T. 4, § o. 

Jactus iapilli — The throwing downi nf a stone, One of 
the modes under the civil law of interrupting preacription. 
Where one person was building on another's gnjund, and in 
this way actjuiring a right by u.^uttpio, the true owner chal- 
lenged the intrusion and intemipied the prescriptiTe right by 
throwing down one of the stones of tlie bnilding before wit- 
nesscR cnlled for the purpose. 

Jactus merdTon navis leranda causa. — The throwing of 
giiods into the sea fttr the purpose of lightening the ship ; 
jettison. Where go-xis are thrown overboard in a storm to 
ensure the safety of the ship and reminder of the cargo, tJie 
i>woere both of the ship and cai^o saved, are liable pro rota 
to the owner of the goods thas thrown out, for their value. 
Tliis et^uitable rule of law is borrowed by ua from the civil 
law [Lex Jihodia de jacf») and is adopted, under several modi- 
Kcations, by all the commercial countries in Europe. 

Jactm retia. — ^Tfae cast of a nci^ This may form the sub- 
ject of a T&lid sale, altbongh a mere tpes. 

JvdicatsB flotrir—Tluit the decrw will be implemented. 
Thii is a spedea of caution fonneHy i«qaired of aD dufeuden 
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in niAritune actions, although it cannot now in ordinary oir- 
cmnstaDces h& rei]uired of any defender domiciled in Scotland. 
Tbe cautioner in such an obligation is bound in payment or 
fUlfilmeDt of whatever may l>o dccnnitxl for, and he is not 
liberated from the obligation by the ditaili of the princifinl 
(l(;btor. it i^ a kind of caution not frequently required. 
Under tlie dvil law thu* caution was reijuiped of any defender 
who remained in poaaession, during the suit, of tbe subject 
vhich gave rise to the dispute. The cautioner was there liable 
to |>ny whatever was contained Jn the comiemnaiio, and be 
also ^uannit<(cd that the defender should use no fmud. 

Judices dati. — Judges given or ap{X)inted. Under the 
Koond system of legal proceea among tbe liomans with which 
Ibe civil law has made us acquaiiitoil. tbe Kyttteni namely of 
the foiinuU'F, all iw-es were firat brought up W-forp the Praetor. 
'n»e nail question between the parties whs s«?ttled and defined 
by biu, and sent for jud^j^ent under his instructions to tAw 
judge appointed, who luight l» chosen by tbe [tarties. This 
jtidge was called the jmUse datua. The question to be decided, 
and the instructions of the Praetor thcreaiient, were contaijied 
in \he furvmhi, and beyond it the Judex could nut go, with- 
out invulidating his decision. The ft/rmula of the civil law 
bears a striking assimilation to the issue of the present day. 
and a copy of it may not bo without intercbt to many. 
Tt ran thus (Gains. B. iv. (j 40-t3) : " Let N. W the judge. 
WhtTcas Aulna Agerius sold a slave to Nunierius N^diu^i ; 
if it a]ipears that N. N. ought to gi%'e (or la due) A. A. ten 
thoosand sesterces, let the judge condemn N, N. to pay the 
ten thousand siistci'ccs to A. A. ; if it do<.-a not so ojipear, let 
tbe judg6 aixpiit hini." If the defender pleadeil an exception, 
then (instead of the last clause here given) tbe fonmilu con- 
cluded thus : " Unless tbe obligiition was extorted through fear." 
or, "WAS obtained through fraud," as Uio case might b& See 
Ope exception iti. 

JndicM pedanei. — A class of inferior magistrates among 
the Romans who bsd Jurisdiction in cases not exceeding In 
value, three hundred aotidi. They diftered from tbe ordinary 
judex in this, that they determined both the law and the 
foci, and coses sent to tlu-m by tiio superior magistrates were 
not accompanied by any foivnuta. 
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Judicis est jus dicere non jus dare. — It is the part of the 
judge to eniinciatii. ni-t to give or make law. Jiid;,'es, .*w* such. 
have no power of legislation, and their power is limited to the 
mere adiuin.istratioii of that which lias already been declared 
law by the pi-oper authority. Tbo power vested iu the Judges 
nf the Supreme Uourt, in virtue of their nobiU o^ciuni, of 
pronoiincing what hns not hitherto been held as law, is no vio- 
lation of tills maxim. In exercising thnt power, they merely 
exercise & certain discretion in the equitable administration of 
justice, and it has only reference to the particular case before 
thein. They ha\"e no such discretion wliere the law is clenr 
and fixed, nor Jo such decituons in equity form absolute pre- 
cedents. 

Jxidicio sisti. — Tu be furtheoming to answer to the suit. 
This i» a sjiecicH of eautioimry obligation, under winch tl>e 
cautioner binds himself that tho principal shall appear at all 
diets of court, when hia presence shall be pajuired by bis op- 
ponent. In KLse of failure, tho cautioner becomes liable for 
the amount contained in his bond of caution, which is generally 
the amount of the debt sued ftu*. The cimtioner may free 
lumseif of his oblig-atiou at any time by producing the princi- 
pal io court (after due intimation to the other party), and 
stating that he will be no longer liable for bis appeai-ance. 
The principal will then rmpiire to find another cautioner, to 
prevent bit* beitijj i>erHonnlly detained. This kind of caution 
is required of tlione persons who have been a]>i>reh ended as ill 
fiudifaiioiu fuf/w; but is most frequently used in the oases 
of persons apprcbeuded on a criminal charg;e, who are liberated 
on finding raiution, to tlie extent of a certain sum, for their 
ap|>earauce, to answer w that charge when preferred against 
them. 

Jnraeodem modo deatitntmturquo constituuntnr.— Uigbts 
are abandonerl or dischargcil in the same manner as that by 
which they are constituted. Thus, a contract, with the rights 
and obligations arising cut of it, depending upon the consent 
of parties (as in sole), msiy be abnndoued or discharged by 
mutual consent ; but a bond for money, or any right which 
requires to be constituted by ■n-riting, must be dischai^d in 
writing. An exception to the last illustration may be found 
in the case of rightfl constituted by bill or promiiBiory note. 
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wfaiob, althoiigli oonstilutecl by writing, may bo abnndoued or 
^diM^rged by the mere delivery' of the domiment of debt, 
riibout any writtoa discharge of it. Such ducumentK are in 
re rtiercaU'ria, aiid jirivtlcgwi. 

Jura fll&^Imiuov«abIe {i.f... beritaWe) rights. 
Jaraniento- — By oath. A liiiiit«d kind of proof, which, 
bowever, may bo resorted to in all cases by either of the par- 
ties auder the fcrni of a reference to the oatli of the oppouentt 
|:^ee Scripto tW jm-arnento. 

Jnnitores- — Jurors ; so called on account of their being 
^Ttjquirwl to swear (Jnnirf) that tliey will give their vtTdict 
■according to tho evidence laid before them. 

Jure accretionis- — By right of accretic>n. Accj^tion in a 
•tuodo of vaiidutiiig a right or title in the jwison of the poa- 
'seasor, by simw act on tbo {tart of thai jHiSftCKHor'H author, and 
H may be illostrated by a very tatniliar example. If A, hav- 
ing only a personal title to hmds, dispones tliem to B, grant- 
ing precept for iufeftnient, any iiifefttnent following upon tliat 
preempt will bo invalid, bocauM the warrant on wliiuh it pro- 
ceed.H flows a non haln^itr.. But H A subsequently feudalises 
his title by inft'fting bimHclt' tliis subsequent act, }\tre acci-e~ 
tiama, will validate the pi-ect-pt which he granted to A, and 
the infeftment which followod upon it Such accretion acts 
rtiro, and validates the dueds <)therwi.se invalid, as of their own 
pespectivL- dates. 

Jnre devolationis. — By right of devolution. See Juh 

Jnre proprio. — By bis or their own proper right 
Jure aaaguinia.— By right uf blood. A heir succeeds to 
horwlitaiy titl«!S, heiiidiip moveables, &c. jure saiit/ninin, and 
no »ervic« is necessary to vest him with the right to thorn. 

Joii saDgainis nimquam preecribitnr — ^No prescription 
mns against a right by blnod, Tliit> iniixim, t^en &om the 
civil law, impirte "that the right of relationship, being a per- 
Koiial right, is not lost no7i utemh. It is not to be under- 
Btood. however, that one c-onnot, by presei-iptiou. (jatabliah liis 
right to a subject which another claims in virtue of his right 
of relationship. Thus, a^r tbe lapse of the vicennial pre- 
scription of retoui-s, the party served, although not the tnie 
heir, may exclude him. All that is meant lb, that if no other 
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lit'.ir lias been entered, the light of blood u not loRt by t)i« 
negative prescription, but that a pcraon may entvr hoir to his 
predeftisaor, although he died centuries ago," Boll's Diet., //, v. 

Juris divini.— C)f iHvine right ; consecrated to Ood. 
Churches, commuuion-plate, &c, are wiid to Ik {HvitU jwrU, 
and. BO hmg oh dodh-nted to sacred puqmsefi, cannot lie the 
subjects of comraet-oe, or be sppHed to the usee of private pi-o- 
perty. 

Jiiria privati. — Of private right A13 private property is 
fio tormcil, as oppoM^I lo property held for the public Iinnefit. 
Property held by a coqMiration for behoof of its members, 
IiowL'ver numerous, is reckoned juris jmvali, because it par- 
takes of tlie clinnicter of a private trust 

Juris puhlid- — Of public riglit. All property held for the 
benetit of the people geinirally, and of which they are entitled 
lu the commuo enjoymcut, is wid to be uf public ri|;ht. Suclw. 
are. naviga))le rivers, tlie sea shore, &C-, held by the Crown 
for the public behoof AU other rights of a similar character 
are juri* puhliH. 

Jurisdictio oontentiosa- — Contentious juriwliefciou. Tlie 
Roni:ins divided juribdicUou into two brunches, voluntary and 
contentious, the distinction between which cannot be better 
explained than by quotinjf the woixls of Erskiuc on this stib- 
ject : — " V^oluntaiy (jurisiliction) was that which was eserciftod 
in matters that adinitt<^I of no opposition. (^Contentious had 
place in all questions truly debateabic, which were in their 
nature capable of receiving a judieinl discussion. A decree, 
thei-cfore, upon a point w)iich might have been the subject of 
dispute, though, in tivt, pronounced in absence of, or wtliout 
opposition from the defender, was J'trmHctionh (nmtt-ntiomr. 
The utaentiaJ differences between the two were, that voluntary 
jurisdiction might bo exercised by any judge, and upon any 
day, and in any phice ; whereas acts of contentious jui'isdic- 
tion must have been performed pro b'ihunall, or iu court, mid 
upon a lawful day, and by tlml judgu alono who was eomjn'- 
tent to the cause. The judicial ratifications of women clothed 
witli husljands may be accounted voiuniaTive juriml\<iioni9 
by the law of Scotland ; for they may be proceeded in by auy 
judgt^ even ea^iti, tcjfilaniim." Kirk. B. 1, T. 2, § 4. 
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Jurisdictio io oonsetitieatefr — Jurisdiction in n jwl^ over 
[Hirtios by virtuo ul' tboir const-nfc ; prorogntt'd jiirisdictinn. 

JnrisdictionisfandandncauAa- — For ilie ptir}i«)seof ffmml- 
ing jurisdiction. Sfio A itvatum^ (fax 

Jurisdictiouis vohmtaria?. — Of voInnrar>' juriwliction. hee 
i-x('lanati'.»ii ot volitiiniry juns'liction, n.nd wit«^rein it diffi're 
frf)m cxmteutious jarisdiction, above, JuriaiiicHo amtmtUma. 

Jurisprudentia.-^ Juris pniderice ; or, a knowledge of tlie 
law. Jim.s|.ni(ienee is defiiitd Ity Justininn iu hifi loBtitutoi*. 
4a "the- knowledge uf things divine and hutoiin ; tfau scivuce 
uf the jiiRt iind <»f tlie iinjuHl^" 

Jus. — This word signifidi) eitlier law or 1*?^ right In 
the civil law it is used to sig-uify Uiu onwrittt-n law est»- 
lili-^hi-d liy tnistnin (derived fromjv&eo), while Joc signiKed the 
written law (from Utjo). 

Jus accresceudi — ^I'he right of accrescence. This phraae is 
used. althrn!j,'li i-arcly so. by Scolvh law writers. U» ^tj^fiufy tbi; 
riglit of a(x:retion, hy which a titlii, fonnerly invalid or chal- 
hmgeable, is fortified by soidg supervening* right ac<{uired by 
the author who giauted it llmt right iti moru correctly ex- 
pnwsed by the piirase jtm accrctioiiin. The present plintse ia 
une horrowtHl from the civil law, aod has reference to tliu 
riLjIiU of co-le^tees. home of whom had the rif;ht of succeed- 
in;; Ui the shttTtf of a txi-I'-gjiteu on bis failure, others of whom 
lia^l nut. Tliis ri^dit depended on the terms of the will ; and 
while it would occupy loo much s]:iace to state and illustrate 
bt-rv the. rnli* on which thcsu rij^dits dt.-pended, yet these may 
be hrieBy mcnttimed. Co-legatocs were hnid to ho conjoined, 
thi>r (1) n; (2) ir »** vfr/m. or (3) ifrh'u*. llii-y were eon 

ed iv, where the same subject was bequeathed to each, hut 
b«qncatbed in oepnmte nnd distinct sentences of the same tea- 
taniimt ; aa whero the t^^atntiir providwl : " I loave my liouw 
ZtoA:" and in the »inte testament also providerl : " I leave my 
houae Z to R' In audi a case it depended entirely upon thu 
P'vnUnr i>t<>t1e in wliich the thing was bequeathed, whether 
tin- htiii w.i:, bound to give to one of the legatees the subject 
itself, and to the other the full valuf> of it, or mily bound Ut 
make delivery of the subject to the legatees jointly. But 
(apart fnira any question with the heir) it in evident that on 
the failure of any of the legatees so joined, there could be no 
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room for the jus aooresceTiidi, aince to each l^afcee the whole 
subject was bcqueathei So, a surviving legatee taking the 
wLole Qu the liulurc of his co-legatee, rather avoided ii (liiainu- 
tion than rcooived an addition to hig legacy ; anil on this 
acoouut. his right was termed by eome civilians, the JuJi -noii 
Jwi-eDce7uii. (2.) Some legatees were coujoincd re et verlne, 
«.&, both as regards the subject of the legacy, and in the same 
sentence, or provision of the testament. " I leave my house 
U) A. and B." is an ioslanco of t^ucU conjunction ; and nnder 
sucli a provitiioa, on the failure of one of the legatees, tlie 
whole subject becanio the propfM'ty of the otliur, by virtne of 
his jus aecrescendi^ (3.) Tliere was no additional right 
accresced to the survivor on the fiiilure of a co-legatee Joined 
with hiin only v.rbis. In such case, the legateiis were onjy 
conjoined in ao far as their legacie^i were bi^jiieathed in the 
Hame sentence ; as where the testator pi-ovided, " I bequeath 
Huch a piece of land t<j A. and B., e^ch to have a half." Here 
there is no unity of intetiist butween the legatees ; their k-ga- 
ciea although bequeathed in the same sentence, are dtHtiuot 
and separate bequests*, and, therefore, between such l^atee« 
thei« is no room for tlie appHcjition of the /tw accreftcendi. 
Oorrectiy speaking, the jv^ accreacemli only applied in. the 
caws of joint legat-ecs who were conjoined re et v€}'bi8. 
Jus ad rem. — The riglit to a Hulijoct ; a pei"sonal 
See Jiis in in. 

Jos antiquum — Tlic old law. The older Koman law 
so CfUlotL 

Jus apparentia— llie right of apparency. In ordiiiaTy 
phraseology, an heir apparent is the person upon whom a cer- 
tain succtMsiou will prohaldy devolve ; as, for example, the 
eldest son is lieir apparent to liis father. Tejuhnically, an heir 
apparent is one to whom the suecession has ah'eady opened, 
but who has not completed his title to his pTedeccssor'a estate^ 
eitlier by servioe or precept of cUm coH»t^zt. Hia right of 
apparency entitle.^ the appaivnt liejr tti draw the rents of the 
estate, and purauH for them if noceesary. He is also eutjtiod 
to reduce death-bed deeds, or defend his ancestor's title if 
challenged. The acta or deeds of an heir ap|)areut are not 
etiwLiiuJ im agauist the estate or thtt next heir, \iidetis he shall 
have possessed on his apparency for three years. 
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Jns ciTil& — The civil or Roman law. Law wBa divided 
hy Jastiainn (Inst. B. 1 , T. 1 , § 4) primArily into two brruiRheM, 
paUlic and private. Tbe jua puiiiciLm (or imUie law}, bad 
r^crenoe to tb^ constitution of Uic State, itu relatioua with its 
sxembeiH, oivil administration, and, amutig tlie Romans, ii 
regnjated religious worship ; while the ^'iw privatuvn (or pri* 
vate lav) regulated the reciprocal rights aud duties of indivi- 
doala. Tlio latter was subdivided, in reference to Uie stmi-cts 
£n>m which it wa« derived, into three branchefi — (1.) Tlie jus 
^ustiu/mU, or natural law taught by nature to all animals; 
(2.) Tho jua g«ittiivm, or law of nations, being the law estab- 
lished by natural reason among all meu, and aoqiiinng its 
mme because of its obsenriwoc among all civilised nationa ; 
and, (3.) The ji« civiU, or civil or mutiici}w.t law, being that 
vbicb any pe<^>ple constitutos for iti^olf, differing from the two 
preceding branches in thifl, that while they are common to and 
binding upon all persons, tho civil law is only obligatory upon 
the citizens of that country whoro it hoft been couKtituted or 
set up^ Jua i^ifile, occurring in works on Scotch law, invari- 
ably refers to the civil law uf Hume. It will be otjserved that 
the aignificatioQ attached by Ju&tiuiaii to the title /us genlnim 
is entirely di3ei-ent from that which now attachett to it With 
him it signihrs, those principles of right dictated by reason to 
all men (whicli modem writura term natural law) ; with ua, 
tlw jus geiUium signifies thuse rules which form the basis of 
one nation's dealings with another, or iutuniatioual law. 

Jua corona}. — ^The right of tbe Crown; under which the 
Sovereign is entitled to claim those things which ai'e regarded 
as iiii^ rajidiit. 

Jos crediti — The right of credit, t.&, the right of a credi- 
ts. This signifies the right in a debt or obligation vested in 
a creditor. The phrase is used freijuently in contradistinctinn 
to & mere spes or expectancy; the one being a right which 
can be made effectual by legal process, while the otiier cannot. 
For example, wlieu prejierty is conveyed in trust for behoof 
of certain beneficiaries, altliough the tnistee is le^Uy vested 
in the property, yet the beueficiaiita have a jit* crtdiii therein 
which cannot be a^ectcd by the tnutcc's debts or deeds, and 
under wliich they con coinj>el him to odmiuistor iu terms uf 
tbe provisions of tbe trust-deed. 
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Jug derolttttmi — A devolved nglil. When a church L^ 
ing or benefice becomes vacant by the death of the iucum!)«;», 
or otherwise, the patron is bound to present to the preabvterf 
a fit person to sup|>ly the cure, within »3t monUis of tb& 
vacancy occurring, Iii the event of the patron's fiiilure 80 to 
present, the right of presentation devolves upon the presbj*- 
tcry, and this right is called the ju« devokUum. 

Jus dominio proximum. — -A right very near, or nnarly 
ecpial U), that of absolute property. Such a right i« enjowd 
by one who holds lands in feu, for he is entitled to sell Uie 
subjects, or alter or use thom in any way he thinks proper. 
And yet the property is not abnolutely his, that is, he iim 
not bold the property m absolutely as did the superior from 
whom he ucqidred, becauso the land is burdened with the feu- 
duty payable to the sujierior, and to tins extent, the absolute 
right of |voperty is rci^tricted. Similar to the right of a km 
under our law, was that of the eviphyieuta under the civil law. 

Jus QXigdndL — The right of donmnding or enforcing lulfil- 
ment. A creditor may have an unqucstjonod jua credUi, hbA 
yet not have the jv.^ er//7smi'(', for a debt may bo due and yel 
not be exigible. For example, where a testator direct* bit 
testamentary trustees to pay a certain Legacy which he Iw 
unconditionally bciiueatbed to the legatee, six months after 
hiu (the teiitator's) death, iha legacy vests on the deAtfa uf 
Uie testator aiid the legatee acqxiires then the jun endiH, bob 
he cannot enforce payment of tlii^ legacy until after the expiry 
of the six months ; he acquirer the jue exiyendi when tbo 
debt hiui become prcstable. • 

Jus gentium. — Tlio law of nations ; intemaUonal U* 
For thf: iliHoi-ent signification attacliing to tliis phrase undo 
the civil law. see Jus civile. 

Jus gladii — Literally, the right of the swoi^d ; the ubh 
given in tlie civil law ti> tlio riglit or powoi" of executing cA 
minal Rentences. 

Jus incorporale. — An incorporeal right. In the ciril Imr 
rights were divided into corporeal and inoorporcnJ, a diviui 
adopted by the law of England, but not much rcgaidod m tbi 
law of Scotland. The subject of a corporeAl right is Ui 
wliicU may bu seen and handled, as a horse, a house, land. &x. 
while the subject of an incorporeal right is (Hic tlmt d 
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not fall under the senses, as a right of patronage, of supe- 
rioritj, A:c. 

Jus indiTidanm. — An indivi^ble right Such rights are 
those which can only be exercised by one person, as the right 
of isu|ierH>rity. Heirs-imrtioiiera each ^yttBetm a jusindiv'ulunni, 
iu tlie lands to which they Nucceoil, as oach htm a right not to 
m equal portion of the lands, but an equal right in every 
portion of them. 

Jos in re. — -A right in a thing ; s real right. This kind 
of right ia generally spoken of as opposed to a jus ttd retti, 
which merely impUoa a right to demand delivery or pos- 
msaton of a subject, without enabling the holder of it. to vin- 
dicate poeseesion against all and sundry. The ditference be- 
kweea the two rights may be simply illustrated. No one 
possessed of the jujf irt> re in any subject can be deprived of 
hif) right of property therein, except with hts consent or by 
l^aJ proc«M. If it e.hould be stolen from him, he may claim 
it wherever he may find it, even if in the hands of a bona 
jida purchaser. Or, if one purchase from another certain goods 
and pay tho prii>o thereof, he thereby acquires a jvti in re. in 
the goods bought, which cannot be defeated by the sellei'a 
creditors on his bankruptcy, although the goods are still in 
Uie seller's custody This wna not so previous to the passing 
of the Mercantile Amendment Act (1H58), for until then, no 
property iu the sold goods passed to the buyer until deliveiy 
iTBfl made. A ^m* in Tt, therefore, is such a real right in the 
subject itself, as cannot be defeated. A jus tui r«ni, on the 
other hand, is a mere right to sue for fiiltilment of an obliga- 
tion without any ri^it to vindicate possession of the actual 
sahject, Tliug, if B engages and binds himself to make deli- 
very to A of a certain nubject, which however in violaUon of 
obligation he aells and delivei-s to C, the right of A. being 
'ly a Jtm ad rem. he cannot recover the siibject Gx)m C, 
can only sue B. for the delivery, and on ffulure in that, 
for damages on account of breach of contract. Such a right, 
therefore, ia merely personal, and is not absolute but defuaiiible. 
Jus maritL — ^The right of a husband. The yu* nuw*»/i 
^Tests the husband with the uncoutmlled power of adminig- 
tntion of the goods in commimion. It enables him to sue 
for, recover, an^ discharge moveable debts due to liis wife, or 
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they may be attached for his debts by the busbaod's ereditora ; 
and, reciprocally, it reiidcre biiii liiiblo for all Iuh wife's debts. 
Tliia right eutitles the husband, oven after the dissohition of i 
the marriage, to recover those things which fell under the jvs ■ 
mariti duiiiig its subsistence. '' ' ^' n • >< 

renoniicei]. 



It may be partially, or wholly, 



J 



Jos nobilius. — -The nobler or superior right Where a ■ 
debt is made heritable by bei?ig secured ujxiu land, it does not " 
become moveable by the subsecjueiii gniiitiiiy of a pereonol 
bond of corroboration or bond of cautionary. This may make 
the debt more secure, but does not alter its character. — the 
subse(|uent oblijpition being considered an acoesnory of the 
heritable right which in fiiicb a case is the jtw miiniius, 

Jna non decresoendi. — The right of not suffering dimina- 
tion. Sec J^ts nocnwr7i</f. 

Jna non patitur idem bia aolvi.— The law doea not suffer 
the same thing to be paid twice. Any such repetition of pay- 
ment will iumid an action for restitution, A payment may 
be made under an en-oneous Ijelief uf obligation therefor, and 
yet the person pajing it have no claim for restitution. Tliis 
may liappen in a variety of cases, but it cannot happen where 
tlio debt has been twice discharged. 

Jus novum. — The new law. The more modem Roma 
law was BO calknl as distinguishing it fipom the older law, 
which was termed the jus tnitvpium. 

Jus obligatioiUB. — A right of obligation, or pereonal riglitu 
Similar to a jus ad rem, which see. 

Jus pascendi pecoris. — ITie right of pasturing cattla This 
is one of the rural poi-vitudes whereby the pmprietor of the 
dominant teneni&nt is entitled to pasture a determinate nam- . 
bar of his cattle on the gnuts grounds of the servient tenement A 
Tho right may be acfjuired by express grant, or by prescription, t 

Jus persequendi in judicio quod sibi debetor. — Tlie right 
of suing before a judge for that which in due to us; being the 
detiuition of an action, given by Justinian in his Institutcti 
(B. 4, T. 6, Pr). Proceedings before a judex were said, by 
the Romans, to be in j^idicio, while those before tho Praetor 
or other magistrate were said to be i7i jure. 

Jus pignoris.. — The right of pledge. A creditor, with 
whom any snbject baa been pledged by his debtor iu security 
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of hiB ddbi, is entitled, under bis jtis piffnoris, to retain that 
subject, until the obligation, in security for the fulfilment of 
which it was given, liaa been fulfilled. II" however, the credi- 
tor hnfi lost posseasioTi nf tlio pledge, his j«« p'tgiwris will not 
entitle him to recover it 

Jus prffltori'ttin.— The Praetorian law, or law of the Pnuj- 
tors. Tliis consisted of the edicts which it was the cutrtom of 
each Praetor to publish on bis entering ofEce, declaring the 
niles on which he would proceed in various given cases ; and 
also of the perpetual edicts whicli were held as forming part 
of the common law. (Seo Ediciivm perpfitnwrri). Tlie Prae- 
torian law was sometimes termed the jv.8 honwarhim, or 
honorary law, because it was made or promulgated by magis- 
trates giii konores gn-d^ant (who bore magisteria] honours). 
the word hoiwres signifjang oflicos entitling the holders of 
tHem to certain external marks of dignity, 

Jus prsefveutioiiiSi — A right of preference. Where two 
courts are wpially competent to judge in a certain cause, that 
oourt which exercises the first act of jurisdiction has a prefer- 
«.t»le right of jurisdiction to judge in it, to the exclusion of 
"tlio other. This right is said to ai-ise jwe pnet'cutuyiiis, hf- 
<5«uise the court fii-st esei-cising jurisdiction prevents, or oomes 
l>«fore, the other court 

Jus qufflsituin. — An acquired or vested right. 

Jus qussitum tertio. — A right vested in, or acquired by, 

third party. Where, in a a^nti'act between certain pariiies, 

stipulation or provision is made in fiivour of a tliii-d, who is 

not a party to the contract, the right thus created is called a j'(« 

^tueiritum ieHio. Thus, under an antenuptial contract, where 

cwtain provisions are made in favour of trustees for behoof of 

tdiuchililren of tile marriage, without any power reserved to the 

RXwiKcs to alter their contract, n jits qtuesituTn tertio is crcatfid 

it3 lavonr of the children. So ako in a trust-settlement, such 

1 riglit is created in favour of the beneficiaries, for whose 

Wiftof the trustees arc appointed. 

Jna r^^ale. — A royal right, or right belonging to the bo- 
'«rcign. See Jits coronm. 

Jus relictSB. — The light of the widow. Tliis phrase signifies 
•Bjy tile right which tho widow has in the moveable estate of 
^ ilwxased husband, and is never applied to any of her other 
^^ The jua relictce entitles the Vi(low to ono-thiid of her 
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dMQRScd hosband's moveable estate, where there arc childrcu 
of the marriage existing, and onc-lialf of that twtate where 
there are no children. This right cannot be defeated by the 
hvaband's testament ; nor is it presumed to be dischaif^ by 
other provisions wliidi the husliand may have made iu favour 
of his rtidow. 

Jus representationis. — The right of representation ; or 
that right by which a son or other relative succeeds to the 
rights and privileges of a person deceased. By this right the 
son of an oldest son succeeds to the estate of his grandfather. 
in preference to the grandfather's surviving younger sons, 
becauRc, in \'irtue of this right, tlic gnindann representing his 
tftther, is regarded as eadttn peraana with him, and, by tlie 
law of primogeniture, is preferred to the succession. For- 
merly, the right of repreaentaiion was only p^uitted in suc- 
cessions to heritage, but it was extended to mo\'eafale succeesion 
by the Act 1 8 Viet., cap. Ti (1855). 

Jns retinendi et insistendi — ^A right of retention, and of 
insisting or suing. Seamen have tliese rights in reference to 
the recovery of their wages, — the right of retention or lien 
over the ship in security, and the right of prooeeding against 
both tho owner and the ship for payment Even where the 
ship has become a wreck, the seaman's right of lien exiate over 
what may remain of it. 

Jns sibl dicere. — ^To declare the Uw for himself, i&, to 
talco the law into one's own hand. Where any one in the 
lawfiJ possession of a subject, has been deprived of it by vio- 
lence or other illegal means, he is not entitled to take the 
law into his owu. hands, and, by violence or other illegal 
means, repossess lilmself of it If he should do so, he will, in 
any competition regarding it, be ordered avite omnia to 
restore it to the pei-son from whom ho took it, even were 
he in a position instantly to instinct his sole right to it 
Wtiile, however, the law forbids any one to recover hy vio- 
lence, it does not forbid a possessor retaining by violcnre what 
is attempted to be taken fixim him violently. Such retention 
cannot be said to be jv^ alhi dicere. 

Jus snperveniens auctori accresdt snooessori. — The super- 
vening or subsequently ac<juiruti right of an author accrescea 
to his successor. This maxim is borrowed fi'om the civil law. 
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AQd id the basis of the Scotch law doctrine of accretion. See 
Jfiw tuy.rdioniA. 

Jos tertii. — ^The right of a tliird party. Where any one 

in an netion at law pniimntw pleaa, or advances aT^nicnttf, 

which he )iah no Utlc or inb«^n»t to maintain, he may bo mot 

by the reply, tliat such pleu are jun tertii to him. lliiig, 

where a tenant aBStgns a lease, in winch assi^^ees and sub- 

tenaiits are expressly excludod, although the landlord, for 

whose benefit this reatricttOD haa betn introduced, may object 

to the aSBignation as a cuutraventiun of the tcrm^ of the lease, 

it is jvjt trrtU to the creditors of the teuanl to object IbereUt 

opon that ground. 

Jos ateudi frueudi. — ^Tlie right of liferent, called in tbe 
civil law usufruct. The usuiVuctuary or liferenter has the 
r^ht of tuning and enjoying thn nubject over which this right 
is constituted, and thia includes the gathering and consuzoing 
of the fruits of the subject. ITie diffcreuce between a life- 
ivsterand a proprietor ih, tlint the latter has the right of dis- 
posing of the subject itself, which the former has not. 

Jnstitia Justice; detined by Justinian to be, "thocoo- 

stiint and perpetual desire to render eveiy one his due." (Inst. 
tt l.T. I. Pr). 



LabearealisqaEDreiiiiltffiret. — A real rlefpct, wliich ntfAct 
to the thing. Tlierc ait- wjiiio objections to a contmnt or a do — 
cumcni of debt, which can only be UTged effwtuaily by oertftin. 
parties against certain othci-s, but a real dufcct is one that can 
be pled by any one. Tims, tlie defence of no value, in an , 
action on a bill, is ft good tlofencc by the acceptor when |rar-| 
sued by the drawer, but will not be successful if uri^d Hgainst 
an onerous indorsee. The objection ia persoiml, and cousti- 
tntes no real defect in the bill itself. But the defence that 
the nJlojfod dopument is a forgery is good against any holder, 
whether he be an oneroua holder or not ; it is a real defect, , 
which renders the bill void. Again, where a debtor bin< 
himself, along with a cautioner, in a perftonal bond for a 
of money therein mentioned, l>otli principal and cautioner 
free, if it can be shewn that the principal obhgation was ol 
tftined by forco or fraud ; and that, even where the cautioner] 
is bound as full debtor, and no force or &aud has been 
used in obtaining his obligation. Tiie force or fraud used 
is a real defect vitiating the principal obligation, and when 
it fella, the ftceessorj'^ obligation falls also. Theft, also, 
constitutes a lab&t rtalia in the title of any one holding the 
subject stolen, no matter how lioni*stly be may have nequired 
iti and on this defect, wliioh attaches to it until it return to h 
his posaesHion, the true owner may vindicate his rights andfl 
Tocovei- his subJL>(?t wherever it can l>e found. ^ 

LfBsio pietatis. — A breach or -violation of filial duty. 
Conditions which involve such a violation are regarded in somej 
coses as oonira hoiws 'nwre9, and held not binding. TUob, inj 
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bhe case of Fraser, 18 July 1849, a, condition attached by a 
fattlier to a provision made by liim in fav<»ur of his child, to the 
©fleet that she should coase to reside with her mother, who 
was of irreproachable chai-acter, involving as it did a breach 
of filial duty, wiis regarded as co-nt^n hono.H wowj*, and 
therefore held ^>ro Twn. Bcripto. A different de<iiKion was 
pronouDoed in the case of Reid, 5 March 1 SI 3. In that cafte 
a settlement hml been made by an uncle upon his nephew, on 
the condition that be should not reside with his mother, or 
any of her relations, nor should she reside with him. The 
legatee objected to this an iuvolvinj,' a la-i^'to pieUitis, contrary 
to law and morality, and which he could not obey without 
violating the established order of nature ; but the Coui't de- 
clined to exempt him from the performance of tlie condition. 
The distinction lietwcen the cnaca seems to ho this : — u father 
U bound to irrovide for his child, and to that provision he lias 
no power to attach an ille^l or immoralcondition ; but an uncle, 
- Ijcing- under no Ic^al obligation to provide for a nephew, may 
sttacli what conditions he i>Ieasos to any provision l)e inaj' 
■aako for him, leaving it as a matter in the option of the Icga- 
**e to accept or refuse that provision. 

Lapsus bonis. — Reduced in worldly carcumBtances ; in 
straitened circumBtaiioee^ The phrHse applies to a person in 
r«cuniai'y difficulties, hut scarcely amounts to insolvency. It 
means a person now poor, who bad at oue tliiio been other- 
fiso. 

Lata culpa fequiparatiir dolo. — Oi-oss fault is held as equi- 
valent to fraud This is to be applied only to queetiona of 
sivil liability ; for while fraud, in the usual acceptation of 
Ibat term, will mnder the person guilty of it liable to eriminal 
pitwecution for fraud, culpa lata will not niua, if tho depo- 
fttiar^' under a contract of deposit, is guilty of gross fiiult or 
i^lvlesMnesH, in conwquoQce of which the deposit is lost, he 
will be cdvilly liable to the depoaitoT for its value, in tlie same 
ttiaiiner as if he had frauduluntly disposed of the subject So 
*so tnistoea, who" have^ through their jfross fault or negligence, 
ilWed the pi-operty eutrnsted to them to be lost or deterio- 
in. 1 are liable to the beneficiaries in restitution or compen- 
'iiMU, just as if they had wilfully deftauded them. Regarding 
tbo different degrees of culpa recognised in oxir hiw, and 
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the diligence for which certain pennons are responsible, seo 

Latori prsBsentimiL — ^To the bearer of tiiese presenta ' 
Written obligatious and pcraonal Ijondu, fur payment of money 
or delivery of goods, made payable to the holder without in- 
stftix^ the name of any creditor, were at one tiine very com- 
moD. Lord Stair, in treating of such deeds, says : " The con- 
veyance of bonds or other wiits, wherein the name of the 
creditor or acquirer is left blank, have become of late very 
ireqnent, and have occasioned many debates as to the convey- 
ance of such rights, and the effects thereof; as first, whether 
the leaving the name of the creditor or acfpiirer blank bo 
warrantable, or a fraudulent conveyance, to conceal and keep 
in the dark to whom the ri^dit l^clongetli, that creditoi's may 
not know to atTect it by legal diligence: the i-eason onlinanly 
given for taking writs in that way is, to shun the trouble of 
assignations, translations, or intimations thereof, as tlicy pass 
from hand to hand, nocuttxling to that tenor of obHgation, fre* 
qnent in other pIaci<R, whereby the debtor obligetli him to pay 
and perform such things lfi4oH prnuierUiuTn.; by which he is 
obliged to pay to none but to him from whom he may get up 
the bond, and raay safely pay to any that hath it" (B. 8, T. 
1, § 5). The fteqnency with which suoh deeds were used for 
frauduleut pur]>osca, gave rise to the Act 1U96, cap. 25, which 
declared Uiat no bond.assignation,di»poHitioii,or other deed, sub- 
sciibedand delivered blank in thecreditor's name.shouldbevalid. 
From the rule of this statute were exempted, the indorsations 
of bills of exchaugo, and the notes of any trading company, such 
tut banking companies ; and the principle of this exemption has 
been since oxtooded to cheques, &c. It was questioned 
recently whether an iron-master's warrant or scrip-note, bind- 
ing himself to deliver the quantity of iron therein mentioned 
" to the party lodging this document with me," was of the 
nature of the obligations struck at by the Act 1696. It was 
held by the Court of Session to Iw a diKumout granted in re 
mercdtwia, transferable without indorsation, and not falling 
within the provisionsof the statute. £on?i,21Feb.l 854. Dinu 
rnacl:, I Fob. 1856. The decistion in Bovill-a case was confirmed 
on apjieal by the House of Lords (29 July 1S5G), but upon 
a special ground, the Lord Cfiancellor (Cranworth) observing. 
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•* Jf the que^tiou baU turned exchisively upon tlie validity or 
invalidity of tbis docuirmnt, I am IxjiiikI to say that I should 
not have concurred with the Court of Session. 1 think that 
tho document is invnlitl ." See also upon this point the case of 
the C(»nihi^i-c'ial Jiaiil-, 27 May ISof). 

Latn BensQ.. — Inai^idesense; inamorecomprehensiTeaense. 

Legatnni generis. — A legacy of a certain kind of subject. 
Wljere the testator bequeathed to the legatee a suViject of a 
certain kind or class without specifying it so as to distinguish 
it from other subjects of the same claM belonginj* Ui him, as, 
for example, where he be(}iieath*.M.l a horse, a yoke of oxen, a 
slave. Alc, the legacy was called among tlie Romuns Uyaium 
ffeneris. In some case^ of thia kind the legatee had the right 
of choice, but the general rule was that the heir should not 
be ooiiip'^llcd to give the best, nor the legatee to accept the 
Worst subject of tho class mentirincd. Such a legacj" conferred 
no jxis in re on the legatee, but merely a personal right to 
'©cover, or juv ad rern. 

Lt^tniD liberationis. — Legacy of a discharge. This ia a 
legacy of that which the legatee may he owiug the testator at 
his death. It trees him ii-oia his liability for payment of any 
surpB beioaging to the testator which may be in his hands at 
that time prttperly im debUir, but gives him no right to retain 
the testator's money which he may happen to have merely 
ptesing through his hands, or with him in temporary deposit. 

Legatnm nominia-^ — Lfgncy of a debt. Such a legacy 
givea tlie legatee the full right to the debt no bequeathed, aiid 
<3Anie8 with it the right to enforce payment. This kind of 
^Ggaey, however, is generally bequeathed to the debtor himself, 
1*4 which case it operates as a dischaj-ge^ 

Legatmu per imiverflitatem. — A -imirefsal legacy; so 
led because under it, the legatee succeeds to the ujiiverifitm 
whole moveable estate of the deoeased, in so fnr as it was 
*t his diBposaJ, or to the reversion or residue after satisfying 
**penBe9, debts, and otlior legacies. 

L^ratuxn quantitatis. — A legacy of quantity, or, of so 
'^^tich. This ia tho name ^von in tho civil law to that which 
^■e call a general legacy. It is a legacy, rot of a Hpecial article 
**f debt, but indefinite, of so much money, or other moveables 
**f a particular description ; sueh aa a legacy of £.1 00. A special 
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legacy is one of a parti<^ilar suhjedr clearly distinguished irom 
tlie rest of the testator's estate, as, for example, a legacy of * 
certain watch, or ring, &c. Oenural leg-atnes abate with lb* 
inodeciuacy of the fiind out of whidi they are to be paid ; Iml 
a Hiwcial legacy depends only on the osistence of the thing 
bequeathed, and Huflera no abatement, if there be enough be- 
sides to pay the debte and expenses. A special legacy confers 
upon the le;^tee a jvji ad rem f/peci/icam. 

Legatnm rei aliensB. — Legacy of a subject not belonging 
to the testator, but l>clonging to some other person. Where 
a testator bequeathes a subject not his own, erroneously belieT- 
ing it to be Ids, it is no legacy ; but if he knew it to be the 
property of another (rea aliena scienter legaia), the legacy 
must be made good by purchasing and delivering the subject 
to the legatee, or otherwise satisfying him. If the subject 
cannot be purchased, the vidue of it must Ije paid to the lega- 
tee. Tlii*«*' riih^ nrrr b<irn>wed from the civil law. 

Leg^tiuu xmiversitatis. — A universal legacy, or legacy of 
the testator's whole estate. Sec Lngatum. per, dx. 

Legitima potestas. — The lawful power Tlie phraa(! Zwv/e 
potutfie, is supposed to be derived from these wonla. Krekine 
sajrs : " The term properly opposed to death-bed is U^ pouHie, 
liy which is under^toiid a state of hfalth ; and it gets that 
name, because persons in health have the Ugitima poiestAs, or 
lawfliL p4>wer of disposing of their pi-operty at pleasure." (B, 3, 
T. S, § Do). 

Legitima snccessio. — Legal succession, or, succession ac- 
cording to the rules of law thereanent. An heir-at^Uiw tabes 
up the succession of a ancestor who has died intestate accord- 
ing to those rules, and this is called the legitima attcceseio. 
Bustards may succeed to their ihther or mother by destination, 
but they are excluded from their succession by the rule of law. 
Thej' have no leyUivia »ucceJtsio ; aud formerly they had not 
even the power of disposing tnotiia axuM of what was thdr 
own property. Tliis power was conferred on them by the Act 
6 Will IV. cap 22. 

Legitimo modo. — lu legal form ; in the manner prescribed 
by law. 

Legitimum tempus restitntioxus. — The legal period for 
restitution ; or the time within which, according to the rules 
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of l&w, restitution may be claiuied Such, for example^ is the 
qvadi-iennium, duviug which deeds executed iu minority may 
"be reduced by the gi-aiiter on the ground of minority and 
lesion, and restitution in i/nt^gi-um claimed against any act 
which he may have committed to his own prejudice. The 
qimilr'u:unai<ii is an example of a. ItyiHvtum tnn'pu.s reatrictod 
to a certain period ; and the right of the on-ner of a subject 
which has been stolen, to claim reatifcution of, and recover that 
Bubjcct whenever and wherever he may find it, may bo taken 
as an oxiLm])1e, on the other hand, of a right to insist on resti- 
tution wliich is laid under no restriction in pmnt of time. 

Lenociniom. — Pandering to liceiitionaneas ; the technical 
Q&me given in law to the conduct of a husband in pandering 
to, or conniving at, the infidelity of bk wife. It includes any 
»ct on the part of the husband, which is likely to result in 
uniaithfulnesB on, the part of the wife, or which exposes her 
to pollutioii. It afTortls a good dufcncu to an uctitrn for divorce 
0>t the mstajioe of thu liu.sband, and was given i-iYv<;i to in a 
case where the husband had "caused, prompted, or hounded" 
the person with whom his wife hud committed adultery to 
attempt to seduce her, although tlie busband averred that his 
*ct6 were merely intended to test his wife's chastity, 'lliis 
defence was likc^vise sustained in a case where the wife averred 
tb&t her husband had committed such Indecencies towards her 
aa invited others to seduce her. MadxTisle, 28 Feb. 1743, 
H. 333. 

Leonioa sodetas. — A leonine partnership ; i.e., a partner- 
*iMp iu which one of the partners l>eani all the loss, while an- 
tftber receives all the protit It was so termed l.>y the civil 
JUri^jts liH:cau.sc the partner receiving all the profits was receiv- 
mg the lion's shai'O. Snch an aiTangemoiit waH not recognised 
lix the civil law as partnui-ship, nor is it recognised in ours, 
According to our law. to plead that a partnership is konvna 
*o«?ic((W, is to plead that it is illegal and void. 

Leviora delicta. — The lighter delicts, Tliesc include crimes 
^^ the less heinous cliaractor, such as breach of the peace, petty 
^^^xcny. Aic, and all those which may be tried summarily; they 
***« called the lighter delicts in opposition to those of a more seri- 
**^» character, the guilt of which must be determined by a jury. 
, .^ Levis exceptio excusat a spolio. — A slight defence excuses 
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&K>m the conAeijuences of spuilzie. Sptiilide ia the taking 
away of moveables without cither the consent of the owner, 
or legal warrant. The peraon so depriving- another of liia law- 
fill passettRion ia liable not only in reetitution of the Bubjeci 
taken, but also in violent profits, althouj^h action for the latter 
prescribes in three years. Asspuilziu is not presumed, a alight 
defenoo ia held sufiioient to elide its conaequences, snch as, 
that the person taking the subject had ri^asonable groundA for 
believing the Hubject to bo his own, or, that his appropriation 
was uniriteutional, or that the mibjcct was returned imme- 
diately, ^. Sjtiiibdo ia the same as thrift, except that the 
irnminal intent winch is essential to the latter, is not eseeutial 
to the former. Theft is the Twmwt ;Ws« uaod in criminal 
proceedings arising out of the act, spiilzie when the act is con- 
aidertid tid cimlmt efedwm. 

hex Commissoria- — The ienn applied to a condition which, 
under the civil law, might be adjected to a contract of sale, 
whereby the seller was entitled to regarJ the sale as null if 
the price of the subject sold was not paid by a certain day. 
See Pactum le/fis, &c. 

Lex contractus. — Tlie rule or law of the continct. Pajties 
to a coiitiuct may make any stipulations r^^litig it or its 
fulfilment which they may think proper, and the law will en- 
force them provided they Ixi nat illegal or coni^u hono» mores. 
Thus, although it 1>e the gtrnoial rulo of law, that tlie lessee 
of a subject ia not liable for its value if it perish by accident, 
but that such loss shall be borae by the owner or lessor, yet 
the parties may validly stipidate to the contrary, and the law 
will enforce such a stipulation, for that is the lex contiixciHa, 
The lex contractus includes all provisions or atipulations in a 
contract, by which the reciiinxjal righta aiiJ obligations of the 
partie^t tlicn'tri are dwtcrnuned. 

Lex domicilii. — ^The law of the domicile. Personal con- 
tracts, or deeds relating to moveable proiKjrty, are interpreted 
and enforced according to the law of tin- place whcro the con- 
tracting parties, or the grantor of the deed, hiui their domioUe 
at the time of contracting or granting, and that without reganl 
to the ]>Iace where the contract ia to be executed, or where the 
moveables arc eituatod. Thus, a conveyance of moveables 
situated In Scotland, granted by a domiciled Englisbmaii, will 
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bo construed and given effecA to according to the law of Eng- 
land ; and so. likewisi;, a cemtract entered into between Scotcb- 
men domiciled in Scotland, for the poiformiince of certain 
works in England, will bo enforced according to the law of 
^land. Wlule it is tbe geuerul rule, that the law of any 
Donntiy will ackiiowlodge imd onfurce contmcts lawfully eutenjd 
into in some other country, yet tlie rule admits of exception 
in cases where the contract is at variance with tbe morals or 
geDcral [wlicy of that country in which it is eought to be 
eut'orced. Tims, in some countries polygamy is permitted, and 
the several conti-acta of marriage entered into hy tho busliand 
recognised. vSuch contracts are not rectignised in countries 
where polygamy is forbidden, nor would the rights of any but 
tln' fii-st wife be enforced jigninst the husband, sinci; the law 
ftcknowledges none other than tbe iirst married to be a wife 
St aD. AgJiin, contracts coiiceming, and deeds conveying, 
htritahle pruptirty, must be in accordance with tbe law of the 
country where the heritage in situated, because it would be 
umtrary to good policy to admit of the administration of a 
kv different from that held and ailmiuistcvtHl where the pro- 
perty is plaajii. Tlie lf.x (imm<-Hi}. rides witli re.sjK?ct to the 
person and. personal rights, but immoveable and heritable righta 
wt rc'gulut^-'*! by the lex re'i siia\ 

Lex fendi — The nile or law of the feu ; that by which 
tti« feudal title is determined and regulated. Where two 
WpJBite titliMi to tho same subject concur in one person^ that 
titJc which is tlie chief one, or under which be is bound to 
Wd, is the one by which his right is regulated, " If tlio seller 
pttracM on a fee-simple apparency, and likewise as having 
right under the entail, the tuttiU, although iiot feudalised, 
^ing the title on which he is by law bound to possess, will 
^ regarded as the U'x f*'.vM, tho regulating titlo." (I>u9^ Feud. 
Gua 180). See a &rther illustration of tlus given under the 
phrase, Accessoriwnx scquifur lUituram, <£c. 

Lex forL— Soi; Zcj; loci, i&o. 

Lex loci contractus. — The law of the plac« where the con- 
tract was made. Wbero contracts are entered into la one 
oountry, performance and fulfilment of which are to be made 
in another, questions fi-equently arise as to the rules by which 
Uiose contracts are to be construed and performance enfoi-ced. 
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It is fixed law, that the contract in such a cane is to be con- 
Btmed and intei-preted by the lex loci, — the law of the pliue 
where the contnwt waa entered into. Tims, if a conti-act be 
entered into, or obligation tindertakon, in England, founded 
upon a nudum pacimn, where no valuable conaidei-atJon was 
given, the courts of Sc^jtlaud would not give effect to nor 
enforce such an obligation, hecau&o^ by the law of England, u 
nudum pactttm confers no right, and can f^ustain no action. 
In fiuch & case the judgment woidd proceed upon the rule of 
the lex loci, for, by tlie law of Scotland, the plea of nudtmiF 
jxt-ctum would not bo bold a good defence in reference to a 
Bcotch contract. Again, in Scotland, no bill or promissory 
note can bind the ohhgant therein, unlesa it be duly stamped ; 
but the law of ScotUnd does not, on that acconnt, rtifiise to 
enforce the obligation contained in an unstampod bill or pro- 
missory note, granted in a country by the law of which nu 
stamp is necessary. Wliile, however, the construction of a 
contract must be determined by the lex Iwii conlrttctua, the 
mode of pnxtedure for its enforcement must be reflated by 
the lex fori, — the law of the country to whose courts applica- 
tion hiw W'.en made to compel fulfilment. Accordingly, & 
Scotch ci-editor cannot proceed against an English debtor on a 
bill by summary diligence, as he would against his debtor in 
Scotland, but muat raise action on the bill, according to the 
form» of procedure in England, cither before the Snpremc or 
county courts. " In Scotland this nile has been carried so 
for, that, although we admit tbe solemnities required, in the 
execution of foreign contracts, the proof, by witnesses, that an. 
English bond wjis trtily executed, though necessary in Ensf- 
land, has been held unnecessary when the bond was sued upon 
here, in respect no such proof is reijuu-ed in the case of a 
Scotch bond ; and, on the sajno principle, it was decided that 
a debt contracted in England, though proveable there by parole 
evidence, could not be so proved when it was sued for in Scot- 
land." (Jlliomson on Bills, p. 157, and cases there dtcd.) The 
lex loci thus determines the meaning, intent, and meaaurc of 
the obligation, the lex fori the mode of procedure by which 
fulfilment of that obligation is to be enforced. This distinc- 
tion is well brought out In the case of Dmi. 26 May 1SS7, 
2 S. and M'Ia tiS2, in which the House of Lords (reversing the 
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decision of the Court of Session) held that the bill auod on 
(iriuch was a foreign bill) was subject to the sexennial pre- 
siriptiou of the lex fori, and not to the ruli's of prescription 
Awwniing tii the fee tod-, in rttspeet tliat pitwcription afTrcls 
ivjt the right itself, but the legal remedy for enfm"cing it. 

Lex patriee. — ^The law of one's country, 'lliis phrase is sy- 
nrmjTuous with /ex domicilii, that being regimied na a pci^^ns 
ftiuulry in which he has fixed his residence. Mov(>ah]e rights 
ud moveable flucceasion are regulated by thft law of doinicilt;, 
and not by the lex rel ititfe, — that is. the law of the phict 
wtere the subjects in which the rights exist an? situatetl. So, 
if H domiciled Scotchman die leaving moveable property in 
EiigUnd or ehewhere abroad (even if the whole of his moveable 
pmtierty shou Id l)e so siluatod), his succession will, nevertheless, 
K=ni;iiIalf^(I by the law of Ids dniiiicile. See Lex durnicilH. 
Lex rei sitJe. — ^The law of the place where the property 
tr Habjcct i$ situated. Movciible rights, as we have seen 
sbflve, are regnlfttc<l and determined by the law of the doini- 
ale; hut immoveable or real rights ore determined by thi^ ifiw 
cftlit plaoi where the subject or property is situated. Thus, 
• ftwtract enter&l into in England, according to the laws of 
Kugland, will be enforced in Scotland ; or a testament ox<- 
[oitftl in England, e/raveying moveables situated in Scotland, 
[•iDhe held a valid conveyance, although not according to the 
I IwTiis observed in Scothmd in such conveyances. But a deed, 
ir»«tiTig or conveying Scotch heritiige, wherever esecutod, must, 
I be effectual, be framed according to the refjuirements of the 
iw of Scotlaud ; and therefore a deed executed iu Eugkiid, con- 
eying Scotch heritage, if not so fiamed, although executed 
jrding to the fonn by which heritage in England is validly 
>nreyed, will he ineffectual in Scotland. 

Lex Khodia de jacttu — ^The Rhodian law regarding pro- 

ty thrown ovcrlHiaid, for tho sake of lightening the ship. 

10 generul tnle of this law, as stated in the Panileuta, is. 

lat if goods have been thrown overboard for the purpose of 

iteniDg the ship, (the loss thus occasioned) shall be ma<le 

)d by the contribution of all, becanse it was done for the 

»nerai behoo£" (Dig., B. 14. T. 2, L 1). See ./actus mer- 

Jj/ei taUonis. — The law of retaliation ; by which a person 
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was niHxle tn sulTcr, rs punisliinenl for his oOenoe. the Ban 
injury as tliat wliLcli be hnn inflicted, or iLtteiiii[>UKl to mSa* 
upon another. It was " a rule of the judicial law of Mo64 
directing the punishment to be annJogous to tho crime, — I 
eye for an eyo, and a tooth for a tooth. Thus, if one swa 
falsely that another was guilty of a capital crime, the ftweai 
w)M himself punished capitally. This law docs not seem ei 
to Imvo Wen established in any civilised state. It was ato 
time attempted to introduce the lex lalifniis into England, 
the case cif malicious accusations ; it being enacted by stat 
Kd. Til. c. 18, that such iis preferred any su^Jiestions to i 
Kirig*s Gitsnt Council hIiuuM put in surottes of taliati< 
But after one year's trial, this punishment 6f taiiation t 
rejected, and imprisonment adopted in its stead." fia 
Diet, k fi. 

Liberatio nominis. — The dischar^ of a debt From 
T«ry early jwriod tho Romans kept fatndcB or ftraily ledgi 
in which the pater-familiaa entered bis aa»ct6 and liabilit 
his expenses and receipts. As tho creditor put down js 
iajtulof the nm>i^: of hi.s debtor, tho word nomen came to f 
nif^' a debt ; hut the mei'e inseiiion of the debtor's name a 
debt In the creditor's ledger did not prove the obligation. Wh 
the dehtrir hnd made an entrj* in his ledger corresponding- 
that made by the ci-editor in his, the two together coostitol 
the obligation ; the two entries having the same etfed lu 
the parties bad etitei'ed intu a stipulation. Incasies, howtv 
where there was only the creditor's entry, he was allowed 
prove the debt in the usual way, and tho entry in his M 
was received a^ an adminicle of evidence. Id order to sea 
the acciuaey of this U-dgor. which was, in fact, a perpet 
record of the family estate, a note wan taken of the van 
transactions of the day in & waste-book, called adivrwK 
which was destroyed once in three months. The adivrm 
was of no weight in a court of law, where entries made in 
labvlm were alone regarded. Gains calls debts by the ni 
of )M>rrt ina hv.ii^ri'pia, a name aiising from the fact of tho d( 
being transcribed from the adversaria tfj the tahidtx. 

Liberia nascituris.— To children yet to be born. Cor 
legal rights can, under this destination, he secui-ed to chili 
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yet unborn, And such a. destination is almost univei«ally to he 
found in tnai-riii^ contracts. Where lands are conveyed to a 
bnsb&ad in liierent, for hia liferent use allenarly, and to his 
duldron nascitwi in fee, such a destination confers a fee on 
tlia father fiduciary for hia ohiMi-en, of which he is bound to 
dfiirade in favour of bis cliildren when the time arrives at 
which they cnn demand tliLs. In liko manner, a conveyance 
hy a father to Ins oliildren in lifo at the time lumiiiiativit, 
ud to those iiascituri, constitutes an absolute fee in the chil- 
dreti named to their own Hliore, and a fiduciary fee in the 
shares allotted to tlie children yet to Ihj born. Sue!i convey- 
inces. if [iroperly made and jierfeetcil, cannot be aliccteil by 
Ibe Btibserjuent acta or deods of the father, but wive the ehil- 
drsi a prcfcrenoc over all thoir father's posterior deeds, even 
ilthotigh onGrnUft 

Libertini. — Freed men. Persons who liati been slaves 
f«t were freed from slavery were callud, among tlie Romans, 
iflxtiin i, In opposition to ingeuiti, persons born free and who 
W never lost their freedom. The modes in which a slave 
might be manumitted or enfranchised accoi>iing to the provi- 
Odna of the civil Jaw were uumerouB ; it ] night he dune, ex. 
p. hy the master declaring bofure five of his friends that he 
le^owed freedom on tliehlave, or hy publicly calling the slave, 
"wu •" or a nia*(ter might bequeath liberty to his slave in his 
testament, cither expressly, or by implication, aa by nominat- 

isg Jiiiii hi,s htrir. 

lAege ponstie. — A i>hraAe used in the Scotch law (t^aid to 
be derived from the Latin Utfitima poiestas), to signify that 
ritte of health in which a person may legally and oflectually 
1^)086 vwrtl^ cauAt'or otherwise, of his heritable property. 
It is used in contradistinction, to the terra deathbed, — a Htf/^ 
conveyance being one not clialleiigoable by the beir 
;■■ j^-ound'of deathbed. Tins condition of health the 
granter of a deed is held to have enjoyed, if at the time of 
^{nuiting it, he was not aifcctcd by the disease of which he 
di«l, or if, after executing it, ho attended kirk or market un- 
supported, or survived for sixty days. 

ligia et non llgia. — Lieg*? and non-liege. A liege-fee is 
that Iichl directly of and under the Crown, while a non-liege, 
is that held of a subject superior. £nildue, whoii treating of 



the division of feus (or fees) accoi-ding to the jwartice of Scot- 
laaid, says ; " Fees arc also divided into li(fia and n<m 1% 
In a liege-feo, the vassal owes abRotute fidelity to his immc 
diate overlord without exception, which is the case of all fe 
granted by sovereigns ; wht-reas in those granted by sabjec 
a reservation is aJways implied with respect to the highest 
liege li'rd ; since no subjeot can at his plusifiur^ throw off tbt?] 
obedience he owes to his sovereign. The obligations resulting | 
from a liege-fee affect not only the lauds granted by the bovs- 
reign. Imt the whtile other estAt.e of the vaasal ; for the penwn 
of the vassal is, in that kind of fee, subjected to the Megs 
lord ; and of coiffioqiiencc, all h'w e^tiitc, even his moveebleR 
yiuB aetpivaitur pcraonavi. And henco our forfeitures have' 
had their rise; the effect of which, when they fall wpun ai 
delinquency against the li(^ lord, reaches to the ofi^nder'sj 
moveable estate as well as to his heritable." (B. 2, T. 3, § 1 2). 
Crown vassals are designated, in the older, writers on Scotch I 
law. vasmUi H/pi. 

Ids alibi pendens. — A suit elsewhere dejwmding. It is 
gu'^d preliininaiy doiencc to any action, that there is already 
depending before a competent court another law suit betw* 
the same partips regjirHing the sime subject or dispute, Tlioi 
other action must however be depending Iwfore a eompetontj 
court in Scotland, as it haa been decided that another stiitl 
pending before an English couii does nut give tikh to this plea, 
and raises no bar to a similai' action being tried in Seotland, 
if the parties are subject to the Jurisdiction of the Scoteh| 
court*. The English oouiis obwrvH the same rule of rejecting 
thft defence of Uh alihi jiemtens in Scotch coui*t*i, \V'here on 
action is depending before the Sheriff or other inferior court,] 
and a similar one is raised before the Court of Session, the 
jilea of I'm idibl cannot be ob\'ijitt!d by advocating the fonner 
ob coni-tinor.ntia.'m.. Qwiff, 7 Mar. 1835. The effect of thisj 
plea is to tlu-ow out the action in which it has been success- 
fully ninintnined. 

Lis est sopita. Lis est finita.— Synonymous phrases sig- 
nifying that the suit is soynted or bron(;;ht to a conclusion. 
These phrases mean, not merely that the law suit or action is 
at an end, but that the aubjecb-mntter of it, that is, the ques- 
tion regarding which the parties were at issue, is finallj deter- 



mined. Tfiia w uflnmTy said, where the one party }\aa referred 
the whole mattci- in dispute to his adversaiy's oath. Sucli 
oath, when exjilicitiy ^ven, is decisive of tlie cause, and no 
evidence whatever is julmiwrihle to impugn the dppiwition cri 
the party to whom the rt'fereiice m made. The clearest evi- 
dence of his luLving comiDitted peijun,*, cannot affect the deci- 
sion of ilie cau^, which uiuiit be decided according to the 
i2Ji|Htrt of the oath ; and whik in such circuinstances the per- 
son 8o forawom may be punislied criminally, yet as regai-ds 
the ci\-ii suit, lis ed Hopiiu. 

Lis pendens, — A depending process or euit ; an action in 
AJie courfie of being litigated ; listiscontestatioa Tliis phrase 
ftometiinefl used teclmicaJIy to express a preliminaiy obiec- 
bion to the suit in which it is advanced. For the nature of 
-\as plea, and its eflects, see Lvt alibi pmuhns. 

Litem soam faoere. — To make the suit his own. By the 
=inl law, » judge was said to make that stiit his own, in 
•"vbich, under the influence of corruption, malice, favour, or 
Tear, or even ihnjugh igtiurance of the law, he pnraomKied ait 
snxmeous judgment. He was said to make tl>e suit sua, be- 
:^UH being responsible fi>r his decision, he t(X>k upon himself. 
LTjp rLdt of the auit>. The party injurwi by the erroneoua 
,i*idgniei»t had an action tor indon^nity against the judge who 
X^ronuunccd it, the amount of which waa determined by the 
Jwlge l*cfore whom such action was tried. In Scotland, no 
action lies against a judge in respect of any decision pi-onounced 
by bim contrary to law ; but an action is competent if malice 
comiption can be proved a^'ainst him. Actions on cither 
uml are almost unknown in our practice. 
Litis ordinatio. — The rule or form -under which a suit in 
imtituted and carried out. 

Locatio. — llio contract of location or liuing. Under this 
wotraci one party a^;reo8 to give tlie temporaiy use of a cer- 
Uii subject, or to perform certain services to the other, in 
rttnm for which the other party binds himself to make pay- 
acnt of a cortoin stipulated hire. The person who binds 
' " If to furnish the subject or give the .service is called the 

r or letter; he who binda himself to pay the considera- 

tion is calleU the amdudor or leasee. Tliese names are 
tboae generally applied to the parties to this contract in the 
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, -rrniT ftirms of tho contnict the ks- 

.^. :fr, the hiror of a honse was raUhnJi 

•mmm. There are three prinopol kimis 

^ ra ; when uue peroon lets a thing 

• r i?5«nple, when one It^te and au- 

iutT of the locator under this form 

and deliver the sabject, Uut of 

-iilijent for the 8i>»x*iiied purpose 

< rnKiilnrntion. - If the condoctor 

other than that agreed upon, be 

_v thereby occasioned, hut i£ in 

aillicrca to the terms of hut oun- 

kJiuMa for any dama^, or for tlie total loss offl 

■ wben this has been occasioDed by his fiuilt), 

'hm ni)D. rts peril into Jmiihw. % Locatio oper- 

1 tb« contract whero one person lets Iits eer- ■ 

liires them, whether it be for common kbour, ■ 

servant or a workman, or skilled labour, aa 

,or lawyer. Here, the obligation of the locator 

stipQlHt«d. in the manner and at the time 

rhtle that of the conductor in to pay the comii- 

lu ibe hiring of RkilltHJ labour, the locator is bound 

iftWMiition, art, and ftkill, on the act or services to be 

ut and the want of that skill on his port, on whicli 

was entitled to depend, will rraider him liable 

luonces arising irom that want, because imperUia 

3. L(i«din operis; is tho name given to 

■■t -^ llw conti-act of location where one person con- 

' performance of a particular piece of work, and 

^ ,4cta to do it, as, for oxomplcj tlie building of a 

IttO contract, for the conveyance of good^, called the 

■wj^Mn >i^:0tria vekundarum TMrcUtm (one of the forms of the 

^iftic^ tVtmv), is that under which a carrier contracts for the 

^ . ry of goods committed to liim. His duty is to deliver 

|^^>.*>i> according to order ; and, in tbo ordinary case, he is 

Ull^ Ibr iliotr value if lost, under tho pro\'isinns of the edict 

M^M MHptines, &a He is not liable if tho lo(» has been 

yggiMM****) tiy what are known as the acts of God, or of the 

^^j^lM^V ^titimiies, except in the special case of tho goods |>erish- 

^ UhkX'tvgh nocidental fire^ in whicli case the carrier has been 
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•iedircd liable for ibe value of the ^oods by a recent stattitv 
(lilind 20 VicL cap. 60, § 17) The contract of K«ation 
gave riae, under the civil law, to the actions direda and eon- 
tmria, uid. uitderour law, gives riaft to aiinilor actions. See 
Act'o. 

Locator. — Lessor. The perBOu who, in the c»Dtrsct of 
k«atii>n, provides the subject or the services to be given on 
hire, nud recei'vcs the consideration therefor. 

Loco &cti non prsestabilis, vel non prsMtiti, sucoedit 
danmom et interesse. — Dumi^s come in the place of an act 
brtt iK-rftrrmeii, or which cannot be performed. Tlie uon-per- 
formaoco of a contract sabjecti the [>arty failing lo a claim of 
4iMnage8 at the ihstunce of the other i>arty t<' it, whether the 
Gulure arisus from a i-efiisa] or inability to perform. Tlius. if 
A. and fi. enter into a contract whereby A. binds himself to 
dctiTer a ocrt&in commodity to B., and lUercaAemfoses to make 
ilelivery, ho will be liable in damagea Even where A is un- 
tUe to procure the commodity contracted for, ho is liable in 
dmuges, because B. was entitled to rely upon delivery, and 
to make his arrangements accordingly. A. will alno be liable 
is damages, in the event of his having disabled himself from 
^IGlling his contract by R^.IHng or deHvering the commodity 
to some other purchaser. The diiferent circumBtnnccs of each 
ene would determine the araoimt of the damages to )>e awarded, 
but damages to some extent would be due iu each. 

Looo parentis. — Iu the place of a parent. Tutors ap- 
pointed to childiL'U by the will or testament of their father, 
litond in loco jyarentis to the pupila Tliey have the omtml 
Iff the pupils' persons (although in the general <»Ke thi? faculty 
is not exercised where their mother, or other near relative is 
8urvi\'ing}, as well as the administration of thoir estate. Tlie 
offioe of tutor falls on the children attaining minority, when 
they acquire a permna standi which they could not prev-i- 
imidy have, and are entitled to perform certain acts for tbem- 
selvea, whicli until then could only be performed by tbdil* 
bDt<n« on tlicir belialf. 

Loco renun immobiliani* — In the place or potiition of 
immoveable thiugs. Tiiis phmse is used by Erskine (B. 3, 
T. 9, § +) iu reference to the question whether the sliares of 
mding cumpauiea, or of the public stocks of any country, ate 



to be rcganleil as moveables. And dealt with, in qaostaons ( 
siincewicin, aecfnling to tho law of the domicile ; or as in 
moveable, aji<l subject to the niles of the lex m aita. 
saya : "A question having been moved, whether dcbentur 
gtanted for money lent tu thfi public in Irt'land, and seourc 
to the creditora by an Act of the Irish Parliament, wore to be 
held t<>a) reruwt iTnrrujW^/wm {ie., a» of the character of in- 
nioveaJile«) ? it was adji»]j»ed tliat they were not, but tliat 
they desoeuded as pixiper moveables ^ecunduin leffeni domiciliV' 

LOOO tutorifl. — In the place of a tutor. The Court of 
Se^uu ie in the pructicc of appointing, on application mule 
for Kuch &p|K>intniont, a faiitor Itico tutoris on the estaiod of 
pupibi not having tiitoi-s. Such an appointmnut pla<»s tlie 
factor in the aame position towards the pupil, both as regards 
his person and the admiiiiBtration of his estate, aa if ho held 
the iiHice by virtue of relationship and was tuttjr-at-law, or 
haii received the apjiointment of tutor from the pupU's father 
under his tesbameutai-}'- ^ttleueut, the only ditferenoe being- 
tbnt the office of a tutor appointed by the C^urt in not gra> 
tuitous. The duties and obligatiuuB pertaining' to the office 
of fector loco tiUoria, and the torms to be observed in applyi 
for thtir appointment, weif orii^inally laid down in an Act 
Sederunt of 13 Fubnimy 1730, but applications of this kin 
having become very numerous, and it having " been founc 
that the existing regulations and the prc'scnt means of cnforc 
ing tbtsui, are imperfect kiicI insufficient for preventing in 
many instances the occunence of great irregiiiarity in tbi 
conduct of such factors," an Act was passed for the "bette: 
pi-otection of the property of pupils." kc (12 and 13 Vict. 
OAp. 51), which now regulates the procedure for the appoin 
iiient of the factor, as well as the duties, the performance o 
which are incumbent «]>on every one holding swh office. 

Locupletari cnm d^no alteritis. — 1\i be enriched through 
th(! tlamage or injuiy Kustained by another. It is an equit- 
able rule of law that no one shall be M) enriched, and accord-^ 
ingly any one acquiring giun through damage inflicted OQB 
Jtnother is liablo in rcfititution. So an heir, (who, in the gene-™ 
ral case is not bound by nor reBponsible for the delict of hia 
ancestor,) h liable in restitution to the person injured, if he hai 
heen enriched by the act or delict which occasioned the injuryj 
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Fenai actions raised against the ancestor, tnuismit against the 
beir if he has taken any benefit from the delict on which 
they are founded. See /■» quanimti hcupUtiures, dx. 

Locos contractus. — The place of the contract ; i e., the 
place where the wmtraot way entered inU>. See Lgc U)ci 
(xnUractiui. 

Locus delicti. — ITie place of the delict, or where the delict 
was cummitted. Tlic commission of a delict or crime invests the 
jndge within whose territory it ha^ been committed, with an ex- 
i'iiisii'e jurisdiction quoad it, over the person guilty of it. " The 
common law considers ctimcH a^i altogether hx^, and cognisable 
and punishable exclusively in the countrj' where they arc com- 
mitted. No other nation, therefore, haa any right to punish 
ihcm, or is under any obligation to take notice of, or to cntVirw. 
any judgment rendered in such cases hy the trihunais having 
authority to hold jurisdiction witlun tlie territory where they 
aXM Committed. Hence it is, that a criminal Hentcnce of uttiUD- 
der in the courts of one sovereign, although it there creates a 
purecnal disability to sue, does not caiiy the same disability 
widi the person into other countries." (Stury, Coiu of Laws, 
§ 620). U is immaterial in such a case to ciiquire to what 
c.iuntry the offender belongs, or to what jurisdiction in civil 
iiuitters he is amenable; for criminal jurisdiction arises Tuii<me 
>Ulicii, In all crimi.nal libels or indictments, the Uttnts ileUeti 
Kiuiit be clcAvly wet forth, and with as much precision as the 
ciicunistancea will admit of The alleged oifonder is entitled 
to this, because he may be**ible to prove that at the time 
wbeii the ofli!ncM> was committed, he was elsewhere than at thi-i 
'ilwUed locus; and where the iofus is stated, it is nec<K*ai-y, 
io Warrant a conviction, tlmt the place be proved as set fnrth 
in tlie libel 

Iacub poBniteatiee. — Place or opportunity for repentance, 
<ir cbiuge of intcatioa So long as a bargain remains unoom- 
pM«d by tlie jifli-ties to it, likIi of them lijw an ypportuuity 
of reuling thia«ftnm, aiul this opportunity is called the Iogim 
pf«i«/ew/?«. A great variety of cases might be given in illus- 
'•ritioQ of this. For example, if one party mnkbig an offer, 
*liich if acet'ptt'd by the person to whom it is addi-essed 
^(>uld constitute a completed contract, ch&n^s his mind be- 
fwfc acceptance, ho Iiaa the power of resiling from his offer, so 
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an not to be bound 1?y it. Again, if two parsone, having a 
dispute, aj^i-ee tn euter iuto a submisHiuu of tlie subject of it 
t«j an arbiter cliysuu by tbtrm, oifciier may iiJSJle from this 
aigreemeut bef'on* tbe dewi of submission has l)een executetl ; 
or if a landlord agree to give a cei-taiu leiwe of lands to one 
desirous of becoming Ills t«naat, he may resile from tbis agree- 
ineat before tbe lease has been granted. So long or the bar- 
gain or agreement roinaias incomplete, there remains this 
power of resiiing. for until tlien the final assent is held nut to 
have been given. The pywcr of resiling may, however, he 
bai-red by rAi i/tUerventiu, whlcli is tbe occurrence of some act 
or circumatanee on the faith of the uncompleted bargain being 
completed. Thus, if the landlord who agreed to give the lease 
allowed tbe tenant to enter on poHnession of the lands in pnr^ 
suance of the verbal arrangement, he has no longer the locus 
pcenitentiw, but is bound to complete liis bargain by granting 
tbe stipulated lease. Homologation, which h an act approba- 
tory of a pi-eyeding eDgageinent (and similar in principle to 
rei intermnttts), also bars the i>ower of resiling. Tbua, if, in 
pursuance of the agreement to subinit, the parties have ap- 
peared before tlio arbiter and been heard on their respective 
claims, neither of them cjui roalle on the ground that the sub- 
mission ha-s been informal or incomplete, for, by their appear- 
ance, tlicy hnvc homologated the informal or incomplete agree- 
ment, and are hold as haWng departed &om all objeotion 
thereto. 

Locus rei sitffi. — ^The plaue where the subject is situated. 
See L&B rei sita.: 

Lnce clarillS.- — ^Clearer than light. 

Luce meridiana clarioree.^ — ^Clearer thaa the light at mid- 
day. " In occult crime**, where criminals study the greatest 
privacy, and which hardly admit of a direct proof by witnesses, 
aa adultery, inoest, forgery, presumptions are sustained as evi- 
dence, from the necaa^ity of the case. But, because of the 
severity of the conclusion in criminal triak, the circumstances 
which constitute the presumptioiuj ought, in tbe stylo of the 
doctors, to be htce w^r'uliatia cUcriores, so sirong and violent 
as to cany fnll conviction to every unprejudiced mind." (Ersk. 
R 4, T. 4, § 99). This phrase is moat frequently written 
ktce dariiia. 
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Locratas. — Gained ; acquired ; enriched, litis word im> 
ports only clear ^.un. or pnifit. WTicn, therefore, it is snid 
tluit an executor, with benefit of inventor)-, is liable far the 
dsocaMd's debts in so for as he is lucratiu. it does not moan 
that he is linblc for debt^ to the extent of tbo i^iuu which the 
tntate yielde<l, but to the ext-eTit of that sum, hv^s all the ex- 
penses attendant upon its realizatio[i. If a penion honestly, 
ud for an onerous cousidemtion, purchases an article which 
has been stolen, and thereafter wlls it for a higher price than 
that paid by hira for it, ho ia liable to the true owner for the 
aaaiint of the* excons in the »um received, over that which he 
paid, — that being the extent to whicli he was lucratus. See 
In quajitum lucmtva, <^^ 

Lncmin cessans, ant damnum 6nie^:en8. — Gain ceasing, 
or damage arising. For daiuaffe of eitlit<r kind, the person 
csasiDg it is liable. An instance of the fonner may be foiind 
iu tht' damage sustained by a wife thnmgh the culpable homi- 
dde of her husband, for thereby she is deprived of thftt p&cu- 
niny support which her husband atlbrded, and which, on bia 
death, oeasod ; while the RHxmd may be instancod, by the case 
rf ft person severely injunxl by a^isault, or otherwise, from 
vhlch arises the expen»e attendant upon his recovery, the loss 
of work, &C. 
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Magister navis.— T)ip msAter of a sliip ; whose acts as 
numU'r tiiid the owners. Him Kxercifor. 

Magistratus majores. — Sup«nor ma^strates. " It would 
woem that by Uic Roman law, uone but the VMgisLra(us inor 
ivrv«. lu- supreme courts. Iiad a power of rovip.wiiij; their own 
dvliuiiive jwlgraeute. And though by our custoios several 
iidvrior judxeB, as Bherifl-deputies, commissaries of Kdinbui^h. 
»nU tiailies of Iwroughs, may review intcrlocutoiy judgiueuta 
pryiiHxmcod by tliemselvee, till decree lie extracted in the cause ; 
yol uo inferior court lias an implied right of reviewing any 
dvtiiutive sentetiee of its own, ho as. without special statutory 
)K>wvnt, U* suspend or set it a8i<Ie, ai'tiM- it hath, by the clerk's 
Igiviug forth nn exti-act, become a decree. From that period 
tlit^ jud^'n right of cognition cea&eth ; whereas our supreniA 
oivil oourt >*an review, not only the decrees of inferior judges 
but their own" (Ersk. K 1 , T. 2, § R). Iliis power of review 
iiiutit now be understood in a more limited sense than that 
•ti'iniiigly indicated by Erskine, All tlio judges of the Court 
of Setwion Lave not the power of revicmng their own decisiona 
'{'\w Iritnla Ordinary n^nnot do so, although their judgmenta 
iitny 1 10 reviewed by cither Division of the Inner House; nor 
mil (he judgew of either Division review n judgment pronounced 
tiv (hent, in the case in which it is pronounced. They nmy 
ntview it to the effect of overturning or disregarding it in any 
«nl«M>(im*nt owe, but when a definitive judgment has been 
pnniKuneed in a cause, the supreme, alike with inferior judges. 
iiiH<iiiiir< fundi officio aft regards it 

Mf^t^^iuutati proziuiiU- — Near majority. Minors are 
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■restored by our law in integrum, AgamsTTmy deed granted, 
OT- obligation undertaken by them to tlieir lesion during mino- 
rity, and it will not bar their right to tliis privilego that they 
■wnro n-mr majorit.y wlieu the Jood or nbiigation waw gnint«(l. 
'X'he obligations ol' a minor are however binding upun him, if 
a,t the time of incunin^ them, he represented iiiu)K«if to be 
major, nnd his appeamncc waiTantod a belief in his atatemtJbt, 
as nthcrwiRu he would Ik) taking benefit fi'om his own fraud. 
The foct of a minor'» being near majority, is chietly of import- 
ance iu rL-dtti^niin;? the presumption of law, that the person 
wIm) contmctc'd with him was taking ndvautage of liia youth 
and inexperience. See the case of WUkie, 28tb Feb. 1SS4, 
1 2 S. 506, where the minor was near majority, but the privi- 
lege of liiH niiuority was denied him ; and the case of Vemiin- 
totin, 31 Jan. 1850. 12 D. 613, where the privilt^ was given 
effect to. 

Uajori minus inest. — The greater uicludes the less. A 
conveyance of the principal nubjoct carries with it all its acces- 
sories to the grantee, altliniigh not oxpnwsly enumerated. 
Thus, a disposition of heritable property is held to convey not 
merely the property, but also the leaser riglite attached to it, 
aiieh OS servitudes ; and an assignation, in like manner, to a 
puraonal debt, can-iea the interest due npon it, as well an all 
ifcction competent for its recovery, 

Kala grammatica non vitiat chartam Grammatiuil 

r does not vitiate a writing or deed. If tim niuaniug bo 
clear and intelligible, and the substantial facta expressed, no 
a«a?unt is taken of grammatical inaccuracies. Mackintosh, 1 7 
Nov. 1825, 4 S. 100, and MGiu^^, 5 June 1827. 5 S 758. 
Jn. the latter case the word "di^i" in the notary's dooiiuet. to a 
**^e, was spelt " disi," but the objection stated on this among 
^ftber grounds, waa repelled. 

Ualitia sapplet eetatenu — Malice supplies the place of ugu. 
A child still in pnpillarity committing a crime is not amenable 
^ the ordiuaiy puuLsbment intUctcd upon adults for its com- 
■■ussioD, becnuse the law presumes that the cliild acts in ignor- 
ince, and that there is thus wanting the criminal intention 
»luch forma the essence of every crime. It however, this 
intention can be proved, that supplies the defect in age, and 
tokoB away tho Legal presumption in the pupils iavour. This 



presumption in favour of the pupil has place a foiiimi in 
i-rirnos chic-fly arising from htatuto, and where conseiiuiintly 
the criniiual character of the act is nut ao obvious. 

Malitiis hominmn non est indulgendnm. — Indulgence is 
Dot to 1)e hIiuwu tij the nialieiuus dt-sires of men. This may 
be beet explained by quoting a passage from Ki-skiue, in which 
the phrase occurs : " As all st-miudes are restraints up«i pro- 
jmrty, they are atridi jurlti, and so not to be infurred by im- 
plication. Neither docfl tlic law give them countenance, 
unless they liave some tendency to promote the advantage uf 
the dominant tenement. No man. therefore, who has not 
ac<iuired an interi'st in his neighbour's grounds, by an antece- 
dent right of pasturaj^e, can, by any stipulation, restrwn him 
from piLtturing on his own property as many cattle as he shall 
tliink fit to set upon it ; for nuilUiia tunninwm -non est indul- 
gendum. Upon tliis ground the Roman law required, towards 
tlie constitution of a sei-vitude, vicinity in the dominant and 
servient tenumenU." (K 2, T. 1), § 33). Upon the same 
ground our law will prohibit any proprietor pvitting bis pn>- 
perty to any use which is not lor his own advautsge, but is 
merely hi (JsmuhUionem vielni. 

Malum in ee. — Bad (or, wrong) in itselC This name is 
^ven to any wrongful act, the culpability of witich arises from 
its lieing !X)ntrary to the law of nature, or the niles of mom- 
lity, and which may form the subject of indictment For- 
mt-riy all serious oflencas gainst morality were punished cri- 
minally, as, for example, blasphemy and lulultery. but now 
offences against morality merely which do not violate the de- 
clared aud recognised laws of the laud, are not made the sub- 
ject of criminal prosecution. The acts falling under this gene- 
ral designation, aa the name implies, must be MTong in them- 
selves, such as murder, theft, pcijury, A:c., and not merely 
renden'd illegal by statutory enactment. 

Malum prohibitum. — A wrongiul and prohibited act. 
Such acts are distinguished &om the nitala in ae, in this re- 
sitcct, that they being opposed to morality and law, arc wrougj 
in themselves, while mala irrokibUa are not criminal in thcni^ 
selves, but become illegal by virtue of their prohibition, TIum 
salniou fUhiug caimot be regardeil at any time as in itself 
illegal act, hut by virtue of statut^ny enactment it b reudei 
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?» dnriiig ft specific period of the year; and by the Public 
ftyuw Act (1853) certain prncticos were declnred illegal which 
Iwl not previously Ijeen considtiit^d so, Imt were, nn the cnn- 
tniy, tiiitversal in ihcir adoj>tioQ by the pcrsonR in that par- 
ticiilw trade. 

Hanifesttmi,^ — Manifest, e^-ident. See Ftt/rtvm. 

K&nn aliena.— By the band of another Formerly, when 
asincs were neoessaiy to complete a feudal right, tho^ given 
pn^ariia man^ms required no luitecodeut precept, while tlitiw 
given manu alieiutt that is, by the liatids of another than tlie 
jirrson from whom (he right pi-Ofee<Ied, retpnrod mich an Autht>- 
rity to warrant the sasirie, and to make it effectual. Hie words 
nf this plirase are also fre(|Uontly to be found in the long 
ijfl«liiet which the notaiy rwjuiral at one Umo to append to 
the iiiKtrunient of saisine. it wii* customary for him there to 
state, although not essential to the validity of the deed, tliat 
tlie instrument hud lH*cn written vunfi m«( by his own baud. 
or vuimialUjia by the hand of some other person. Tlie long 
docquet was abolished along with the old form of instroment 
by the Infeflment Act (18-15), and the instrument of saaiue 
was abolished altogether by the Titles to I<and Act (I 858). 

JCanu militarL — By mllitaiy aid. " By our present jirac- 
tioe, since the union of the two kingdoms, in 1 707, where on** 
(•ppoMCs by viuk-noe the exec-nlJon uf a deui-ee, or any Inwhil 
diligence, which the civil magistrate is not able by himself and 

officers to make good, application 1^ made to the military 
T ■ssistauce, who enforce the execution mtt/nu riiiHturi." 
fKntk., B. ♦, T. 3. § 17). Such aid is never called for now in 
thrt eiifortSfnient of civil dihgeneo, and very rarely in the en- 
forcement of the judgment of a ju.'*ticiary tribunal. 

Maritaginm. — Tlie casualty of marriage. Under the feudal 
system the superior was entitled to this casualty on tlie mar- 
riage of the heir who succeeded to the estate. If the heir was 
a female, the 8ui)erior was entitled to select for her a husband, 
and ahe could not refuse the person so selecte*! without for- 
feiting her e.st.ite, or at least as much as the match was eati- 
mated to be worth. In the case of a male heir, the superior 
WHS also entitled to this casualty, which varied in ■\^due in 
ditft^reut cai«es, but wrh generally etpial to the tfx^he^ which 
the heir received. The casualty was excluded if the hMrmar- 
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ried during the liretime of the Ancestor, becaiue during hia life 
the heir wna not tlie superior's ward, and the superior haj, 
conBe<juently, no right to dispnae of the heir in marriage. TIii« 
casualty of superiority was abolished bj the atatuto 20 Geo. 
11., cap. 50. 

Mat^rna matemis. — Tlie goods acijuired through the mo- 
ther deecend to thoso connected witli her. *' In the Roman 
law, wliere a person died leavinjj half-brothers, both L'onsan- 
guinean and uterine, a distiuctiou was takun as to his succea- 
«ioii, between what tui had derived &oni hiu father, and what 
he had derivwl fmin ln« mother, The fonner went to his 
bi'others-consangiiiDeaii. tho latter to his broth ers-uteriinc, on 
tlie maxim patema. pat^ni«, fnatema tntxlernis. And. gener- 
ally, the principle of tho maxim applirnl t^ any comix*tition 
between rohitiona on the father s and motheiR side, 'rhisnile 
has no place in. the law of Scotland, whore the half-blood 
uterine, and in general, all the relations by the mothet^B aide 
are excluded from succeeding." Bell's I>iet., h, v. 

Uatrimoma debent esse libera. — MaiTiages ought to be 
free. Full and fix'e consent is essential to the contract of 
marriage, and force or fraud will have the same effect in nitlU- 
fying it, as they woidd have in the case of any other contiuct. 
The force, foiuided upon for that purpose, must, however, havd 
bf^n such as the pet>«on plwidiTiy it could not have withstood. 
The mero force of jKueiit^il influence, or threat of jwirental dia- 
pleamre, disinheritance, Arc, are not sufficient. 

Matrimonimn ipsum. — Marriage itself Present consent 
alone is essential by the law of Scotland to constitute majv- 
riage ; hut the consent, to have thif etfiict, must not refer to 
a ceremony to l>e celebnited at a future date, Thns. in a mar* 
riage contract, where tlie parties consent to take each other as 
lawfiil spouses, and bind themselves to s^jlemnise the man-iage, 
the consent does not constitute marriage, but mei-ely an obli- 
gation to many, from which either party may reflUe. The 
cionsent must Ijc giveu with the view of c^onstituting maniago 
at the time when it is given. '" Nor will a written declaration 
of marriage, found in one's repositaries after deaths or so tram^ 
as to be ctlectual only after death, be a legal constitution of 
marriage." Bell's Prin., Jj \b\^. 

ICedia coiicludeiidi. — ^Tlte grounds of action ; those allega- 
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tai)ii3 or grounds on wliich the pursuer of an ai^Uon seeks i» 
m ileci'ee pronounced m terms of tbo conclusions of his 
ufl. When the allot^tiotin so uiado ore insufficient, or 
at^miclt that, beixif^ admitted orpmvod, the concIuKton.s HIiclLed 
wnuld not follow accjitling to law,, this fiumnioti» is said, lech* 
niodly, to ha irrelevdnt. 

Media sententia. — A middle view or opiniun. ITiis phrusc 
i!i<]uot«d by Bell (Piin., § I 29^) trttm the Institutes of Jun- 
liman, who 8i>ttleil the controveray re<zardiiig specification 
wliicli took phiiro l>4itweon the lival factions of juriHttt, tlie 
SibioianB and Froculeian^, by Hdoptin<^ the viedia eeTitejilUi, 
To state very briefly the nature of this controversy, and the 
view taken by the Roman Emperor, and now adopted by our 
law. wiU be the moat satisfactory manner in which to explain 
wi illuHrate the preaent phiust;. The Proeuloians held that 
ipwificaUon, by elianglng the form of the raw niat«rinl. cltangHd 
i'-i naFure, and replaced it by something quite new, and that, 
lliurcfore, the maker of the new article wns the owner of it, 
and nrit the person Ut whom lHiIonge<l the material of which it 
*t8 made. Tlie SahiuianK, on the other liand, were of opinion 
tint the material retained ita original nature, and continued to 
sobsiBt, notwithstanding it« change of form, and that, accord- 
ingly, tlie now article belongevl to the pi-opnc-trfir of the uiate- 
ml Ni'ither ol the^e extreme views were adopted by Jus- 
tinian, who followed a middle opinion, based upon the distinc- 
tion 6ct forth in the Institutes, B. '2, T. I. § 25; and this 
Diiddlo opinion has also been followed iu our law. (Bell, 
n>iira). It may just be noted, with regard to the two great 
sAnols of Roman jurists above mentioned, that they took 
tliwr names from that of their leadurs, hoth of whimi HnunKhed 
in the time of Atigiiitlua ; the distinguishing feature between 
litem being, that the Proculeiaiis. tbc disciples of Proculus. 
eDdeav<nired to enlarge tlic principles of the Itoman law, and 
did not hesitate to nuike such iimovations as they conoeivt'd 
• more liberal philosophy and reason to re<|uire; while the 
Sabinituis, the di.sci[>los of Sjihinus, adhet^ with scntpulous 
fidelity to tho U-gal doctrines as they had been handed down 
to them. 

Medio tempore- — In the meantime, ^tair. B. \, T. (i, § 
45, andB. 3, T. 1, § *5). 
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Meditatlo fngaB — The iiiLuution of HliscouUing. See I 

Hediom iiupediiuenttuu. — A mid-impediment ; which 
defined to be " anythinjf wliich intervenes between two eveat 
and prevents, quAxid tlio former event, the retrospjctive 0|M;n 
tion of the latter." (Bell's Diet L v.) To illufttrate this, an 
U« operation, take the following case: A. dispones to B. certai 
lands to he balden a ine on whipli B. is duly infefl ; tlicrcailQ 
A, dispones the same lands to C with a similar holding, wh 
Ls duly iiifeft and obtains confirmation from the superior. Tli 
Ittnds in hucIi a case nre vested In C. to the exclusion of '. 
altlionijh B.'h sa^^iut; was first on recoi'd, because B.*s right 
imperfect and cannot come into competition with the right c 
U. until confirmed, and confirmation is rendered impossible c 
ijioSectual by the mid-imped iiueni occasioned by the confiiini 
tion in favour of C. But for tltat niid-im]>ediment R niigl 
at any time have rendered Iur right complete nnd indefeasib 
by cooiirmatioa. The i-esulfc, however, would be dittereul 
tile holding in B.'s right was alternative (a -me vel He me), fi 
in that ca.se his sa^ne on the tie mc precept would vest hi; 
mdefeitsibly with the pn^perty, while C's prior confinnatiL; 
would only cieate in his favour a mid-superiority which cou-; 
Ikj elidt'd at any time by B.'s i-nterlng with the ovcr-suporii 
'On this nice ])oint in conveyancing, refwrence may be made 
Mcnzies' Lt^ctures, t>05. Jind Doffs Feud. Con. 221-3. 

Mefior est conditio possidentis vel defendentis- — Tlie cc 
dition of a poswe^wir, or of a dofemier i.s better. The condilLj 
of a possessor of a subject, concerning the right to which th* 
is a dispute, is letter than tbat of the jwrson challenging 
riglit of poasesnon and claiming the subject, llio advaiits 
of the poRRe«sor consiitts in this, that he requires to shew 
title, while the challenger must do bo, and even then the j» 
wsHor is preferred to the subject unites the challenger ci 
shew a better title than that on which the possessor bole 
The condition of a defender is better than that of a piiMue 
because the whole onivi of proving his caae lies on the jmrauoi 
See In re cominttni, Ac 

Mendicatorie. — Hupplicatingly. Stair, B. 1, T. 1 2. § 2 

Uesx dt pretlnm. — Goods, and a price. These two tluit; 
ai-e necessary to evei^y valid contract of sale, namely, ti 
commodity to be sold, and the dctei-minate money price to I 
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pa.id tJierefiir. It is not a sale, but baater, where any tiling 
o^er tlian money is given in exchange for the commodity. 

Hessis sementem seq^nittir. — -Tlie crop belongs to the sower. 
Xliia maxim Ls applied to cflsea of l>ona fuU possession, and on 
the principle of it, it ia held that a person wlio sowa a crop on 
lands of wliich he is in potweMsion, and (if which hi; lias reason 
to believe liiuiself the propr»;{j()r, is tntitlwl to n^ap that cmp 
although it is disoovere^l in the meantime that another person 
has a preferable title to the land, and he (the sower) has been 
di^pussessed. The executor of a deceased pei-aon is entitled 
also on the principle of tliis maxim to reap the crop wliich 
the deceased sowed. 

tfetus causa- — Tlirongh fear. If the consent of a party 
to a deed or contract hiw been extorted through fear, he may 
reduce either on that gi-ound. But the fear must be a just 
fear, and Huch as, in the cii'cumstauccs, the person could nut 
withstand. See Ex cajtUe meliis. 

Miles. — A soldier ; but tijis name was also given anciently 
to alt vassals, who held lands, under the obligation of render- 
ing military service to their superior thereibr. Ersk. B. 2, 
T. 4, § 2. 

2^or Hon tenetur placitare super hereditate patenuir 
——A minor is not bound to defend at law his right to his an- 
cestor's heritage ; when that right is challenged l>y one who 
dmms the heritage on a titlu prefei-able to that which existed 
m the minor's ancestor. During miuority the minor ia not 
even boimd to declare whotlier he will take up the succession, 
but is allowed six mouths after he haa attained majority to 
deliberate whether he will do so or not "Tliis privilege is 
tiuuted to proper feudal heritage, and doee not extend to 
le^nes, however lorg the period of endurance. Nor does it 
'"■pply to the settling of marches, nor to the division -of laud, 
"^w to a pusROKBOry action, nor to an action at tlto infitauee of 
th« superior for fcu-dutiea or ea-sualtiwt, nor wlicre the action 
"as been commenced in the lifetime of the ancestor. In order 
^ entitle the minor to state this plea, he mwst be served heir 
**dinfeft; and his infeftraent, when produced, supersedes all 
timber production till he be of age. It is the heir of inves- 
titure alono who can plead the pri\'ilege; and it cannot be 
pltaded to support the &aud uf the ancestor, nor to oppose the 
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r PtMiemi^ jcr .ee«£ ?■«■"»** .«- (uuz^ecbz. uaimakegi. and 
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VTS^^cH'.K-itB UP- 'ki.TCTtv? Xi.^;r- ~r!<ttsaBr "^ 'v^- w c ic is more 
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-iinii im: in :iiii jsme Ti-n ir ipw a »*l rf SEanasnaace of 
.ur '•■%.■!*» -^SdsnCrtL ic=!ir'riiu; oi :att Jiw it mji t^no^Le ■will 
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v:i.ir.4 *ui^ t oii'Ltie if sjiLiwvnace ■wrruut nx fe ^feetoaL 
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rv.""! "u 1^ "r:Tii'.i'-:u^ -.f mini -ijiirtiae: jt ir "ZiA aaasKwi te domi- 
n.e^i Tfituiia. ae kingaan. ^ ^e inw te i» <»kIl tbe duty 
j< ^.u'.'^,.-.ui vi^iii.ns r-^^tri i: liiii riiucs wia* she pasonalty 
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duty is exigible, altbowgh the whole of liis loove-dble estate 
should be situaUxl witLin it. Tilaley ou Stamp Lnws, 680. 

Koderamen inculpatfe tutelae. — The liiuitn af incutjNiLla 
defence. This [ihrasH sigiii(i(Si that de«;j"oe of self-defence 
which any one may legally uav, altliougih it should occasion 
the death of the aggressor, without subjecting himself to the 
charge of murder or homicide on that account. The i-ules of 
our law regarding incwljTablti homicide will be found in Hume, 
I chap. 6. 

Uodica differentia- — ^A slight or modetnte diflTereuce. 
Stair (B. 3, T. 8, § 02), in treating of the office and duty of 
oa executor, and of the value put by him upon the effects of 
the deceased which he is required to give up by inventory to 
tJu! commiKAaiy, says: '* Jt may hti (juestioned here, wLctlier 
these things can be called -maU ap}»'diaiu, which are appre- 
cia.tcd by the defunct hijn>ielf ? Doubtless modka di^fferentia 
is not to lie regarded ; but if tlie price be conaidembly to 
the lesion of creditoi-s, legators, or others, as being a half or 
third within the '\\i?.t price, they may be repreciated.* 

Modus habUis.^ — A habile or competent mode. See Hahili 
motlo. 

HodoB transferendi dominii. — The form of transference 
of proi)erty. Lawyera djatinguiab between the titulus and 
the invtUis IrttnnfrreiuH, the former being the will or iute[i< 
tion to convey, and the latt<er being the overt act by which 
tiiat intention is expressed and the real right transferred. 
See Vav^ia d modus. 

Hodus vacandi- — The manner in, or the act by which 

"the propprty Ijccaine unoccupied or ownerless. This phrase 

scarcely admits of literal translation, but its meaning will be 

clearly underatood from tho following quotation wliero it 

occura. In treating of the quceq-uiilsm clause in the charter 

<if resignation, Mr. Menzies saj-s : " Ita office here is to express 

Abe modtia xxxcandi, t.e., to shew how it is, and for what pur- 

jwae, that the fee, having been formerly given out by the 

superior, is again in his hands. It bears, therefore, ttiat the 

Iwida formerly pertained heritably, (i.e., by a completed in- 

l^ftiiieiit,) to the former vassal, (grntiter of the disposition,) 

liijlden by him of the gmnter of the chart^er as imuiediat« 

■'awful superior thereof, and were resigned by him, by. virtue 



icanteined in a, (liR[M>sitiuii, 
gfwaied bj liiiu U» the dis- 
- of Uie cLart4!r as superior 
of the smne to be granted 
599. 
^ .^fcinfc vere the portiona of grain 
r bis grinding the rest. Whera 
aaamta. mill tho miller was entitled to 
MixkCKd grain altbongb it was not 
IS Diill and thb &like vhere the 
t» to anuther mill, or hail sold it lui- 
» tefilifirT and descrifitinn of the dif- 
Krak., K 2, T. it. § 18, rf ecj. 
^uft mwd signifies tecbuically undue or 
f«te the person agsinst whom it can 
.aft!<iDcnces which ariae frora it. A 
«MPU if ho docs not pay bis debt when 
r, coDBequeiitly, Hable to the creditor 
d at oommon law to be the Inea which 
the delay. 8hould the creditor suffer 
wtttst^ di^y, he will ha entitled to decree 
jjonfer. Mansfield, 27th July 1 836, 1 * a 
M* principle, a Ixjrnjwt.tr in oommodate, or a 
«UK>u;j[h iit the general case not liable for 
t lent or hired, will be liable for such 
I guilty of mom in the re-delivery of the 
^ pvrpoae for which it Iiad tieen obtained is 
■^ «vi'u whero the ditniage has arisen from 
Ml^ tlMHi on the pnrt of n creditor in ber,dnning 
^liil^Moe ogninst Iua debtor's eHt4ite or person, 
from their obligation to him. 
llinJB causa — Vox the purpose of delaying, 
uayweut In construing a will, tlic question 
^^m ttliothor It^gacies tlicre bequeathed vest on 
^ 1^ loatator, or do not vest until the day spe- 
-. Ui* »»f |>ayinent. In tlie aise ot Bwrnets, 9tfa 
SIOA.) the question arose whether a legacy 
: when ho (the legatee) ia sixteen years of age" 
^.., ^Vii^<>r»« ; the le^jatee having predeceased the 
ii WM held that it did so vest, the court 



.^ i 



>TORBV8 183 ^^H MOKT£ 

t>«ing of opinion that the hoquest itself was absolute, and the 

-fcime specified only morantUe soiuii/ytiis cariaa. But see tlit; 

C5«8e of Chnei/, 1 9th Nov. I79«, (M. 0340.) the decision in 

■which fieeus to be opposed to the one juat stated. The later 

decisions on this point appear to be ^mewhat conflicting, but 

t-lie U;ndcney now is to hold the legacy as vested, and that 

taniM^rtaiuty in the tinie attaches to the date of payment loercly, 

unless the terms of the deed be such an clearly to indicate a 

diffci'eiit intention on the part of tlie testator. On tliia poitit, 

see the cases ipKitorl in Meozies' Lectures, 478. 

Morbus sonticns. — A senous sickness or miiTady ; defined 
by Stair as a mort-ii sicknesa It was at one time necessary 
to prove a morbiLS sonticns in. reducing a deed on the head 
of doath-bed, but tliis is not now necessary. If ilie tei*- 
t*tor is atfectcd by tlie dirtease. of which he diod, when he exe- 
cuted the deed, and does nob Rnrvive the execution of it sixty 
*iay3, or attend kirk or market, this lh a sufficient ground f«ir 
rutluction, although the disi^ase is not of the chvss geiierallv 
kaown as mortjil This phrase is now applied to incapacitate 
iog diseases. Laird. ^L 3315. 

More burgi. — According to the custom in burgngo-huld- 

"igs. Burgage-boldtng is the tenure by which lands situated 

'tt a royal burgh are held of and under the Crown. The titk« 

i.atid the manner especially in which an heir's title was coui- 

plet*jd) to burga^/o subjects were at one time diifuieot fnimthe 

Ordinary title to lands held feu, but they have l>ecn a.ssiniilaCed 

**y" the recent statutes affecting land rights. They continxie 

*till. however, to be recorded in the particular register apph- 

^^•iWe to such rig;hta. 

Uorte donautia donatio confirmatur. — ^A donation is oon- 
Q »*taed or established by tlie death of the donor. Ordinary 
<ioiuitions being absolute and irrevocable, need no eonfiitnation ; 
V*xjt this phrase applies to the case of a donation between hus- 
■:>a»od and wife, which are revocable at any time. The donor 
■xiay revoke the 'donation during lifetime, or by •m.ortw cawm 
*i^«d, but failing revocatinii by himself or herself, the death of 
*■"« donor confii-niB the donation, so that it cannot be rs\'okod 
**^ called in question by the don<»r'a hoira. See DojuUio inter 

Morte mandatoris periit mandatnm. — A mandate falls on 
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the death of the m*Ti<1nni As tlie roandntory's autliority ori- 
ginated in llie muntlate, so Ihai autliority is at an end when 
the source from vhich it proceeded has ceased to exlBt Yet^ 
if the mandatory be ignorant of the niaiidant's death, nnd pro- 
ceed thereafter to the perfomiaiice of certain acts in terms of 
tbe nuin<]ate, such »£t» will bind ilie mandant'fi heir. On the 
principle of this maxim, precepts of saJiine, being mandatea by 
the grantor authorising the infcftment of bis disponee, were 
at one time inefiectual to warrant smtine ailer his, tbe granter'ii, 
death. To rftrawly the inoonvcnionec hence arisinp;, it wm 
enacted (16E)3, cap. 5), " thnt pnnniratoriea of resignation aud 
precepts of Basine. either ali-eady granted, or to be granted, 
shall, in all time coming, continue in full force, and be suffi- 
cient warrands, not only for making of resignotionB and taking 
seaaius in favours of the jwrtiea to whom they ai-e or shall be 
granted, but liktrwise iu favourK of their heirs, assignees, and 
successors, having riglii to tlie said pRwuratories and preoepte, 
either by a general service, or by disposition and aitsignation, 
or by adjudication, an well after aa before tbe death of tbe 
grant(!i's, or [wirtiis to whom they ore granted, or both." 

Mortis causa. — Deeds made in contemplation of death are 
90 ciilled, bt'cause the proHptut of death i» the cause which in- 
duces their execution. Wills disponing of moveables, and di&- 
po&itions of heritage, to take effect only ailar the granter's 
death, are called Uio^iis causa deeds, in opposition to deeds 
taking effect during tbe life of the parties, wliich are termed 
inter vinos. As mortis causa deeds are of no avail until tbe 
death of the granter, tbey may be recalled or altered by him 
at any time during his life, and that even whei-e they con- 
tjiin a renunciation of liia right to revoke. 

MortuQS easit vivum. — The dead ancestor invests the 
living heir. A lUiixim of the Euglisii Jaw. which signifies that 
the moment a man dies Lis real estate vests in his Iteir-at-law, 
whoever that may be. This mnsim has no application in ouf 
law, for until the heir com[jk't.es his title to his ancestor'a 
entate in habile form, it is said to bo in liwrfditatf. jacciite of 
the deceased. The law of Scotland rejectis the principle of 
an ipso jure investiture Vjy mere survivanca Until the heir 
has made up his title, it does not hold him responsible for his 
ancestor's obligations, nor does it allow tlio heir's acts ordcchls 
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tu a6«ci tbc estate. "But as the possession and ostensible 
rigbt of an Appan*iit lieir, wli^n long cunliiiuf^i. misi.'s to him 
» credit as projuit-tor, it lias, on ei^uitable considerHtioiis, been 
noacltMi that, if such |KWBesBioD u apparent heir have been 
coiiUnue'J for throo years, his debts and oiiurous deeds i^bnll, 
to the vhIui! of thfi cHtiiU-, funn a i1i>bt againHt the next heir, 
vbo shall pass him over, and make up titles to a previons 
ancv-si^ir." Bell's Prin . § \C,'.H). 

Multa impedinnt luatrimoniain contrabendimi, qnce non 
dirimtmt contractum. — ^iUmy things hinder the contraction 
of a marriaye, which do not detract from its validity when 
contiactcd. llicre are not many casee illustrative of thi!« 
Dumm to be found in the law of Scotland, but the following 
may be tuki-n as an exanijilc, If, at the time of entering 
into the mairiage cither of tlic partif^ be ioKane, tsnch marriage 
■wonld b« null Insanity before marriage, — that is, at the 
ciiue when the contract is entt-rod into, — effeetnally hinders 
or impedes its contraction, bt-cuHKe insanity preventa the party 
so aU'ected giving that consent which is essential to marriage: 
But the fact of une of the [jarties becoming insane after mar- 
riage will not aflV'ct its validity if utherwise valid. 

Uuaera publica. — Public offices. Among the Romans 
there were certain offices regaled as public duties, which no 
citizen (unlfsii he could plead certain speciHc-d excuHes) could 
nifbae to accept of and fulfil ; and among these were included 
ll» offices of tuti^r and curnt-ir. These offices are voluntary 
by the law of .Scotland, and their acceptance, as well as the 
pwfonnances of the attendant duties, cannot be imposed upon 
any one against his own wish. But if the office has been once 
locepted and entered upon, the tut<»r or cumtor cannot resign 
it He must perfonn the duties of his office until it expires 
tbrough the death, attainment of minority or majority, as the 
owe may be, or it may be through the marriage of the ward, 
Slid he will bo liable for the consequences of his neglect, as 
well as the conRefjuonces of his actings and intmiDissions. 
The office of High Sheriff of a county in England is somewhat 
similar to the tnunvs yublicuvi, fur no one elected to that 
office can decline to accept it, except under a very heavy pecu- 
niary penalty. It is in the option, however, of the Sheriff 
elect, either to tako the office or to pay the fine. 



MUNICIPIA 186 MUTUTTM 

Mtmicipia. — Free towBS. These were towns or cities (par- 
ticularly in Italy) dependent upon Rome, the citizens of which 
possessed the right, and certain of the privileges, of Roman 
eitizenflhip. They were governed by their own laws, called 
legea mAiniGvpalee, and hence the term municipal law came to 
signify the law of any free state. 

Mntoa petitio. — A counter claim ; or a claim set up by a 
defender in answer to one made against him by a pursuer, 
Erak., B. 4, T. 2, § 11. 

Mutunm.' — K species of loan. The loan of mutuum i». 
that contract under which the borrower receives certain articles 
which perish in the use, as wine, com, &c. (known technically, 
as fungibles), in return for which he binds himself to give th« 
lender an equal quantity of a subject similar to that borrowe*^ 
It differs ham loan in commodate, in respect that under th^ 
contract the borrower is bound not to deliver the equivalenvz 
but the ipau/m corpus of the thing borrowed. There ia t\mi 
farther difference, that in commodate any deterioration of t^ 
subject lent, or its total loss, if not occasioned by the fiiult 
the borrower, must be borne by the lender ; whereas, in 
tuum, all the risk lies with the borrower. Both of these 
tracts of loan are necessarily gratuitous, for if anything 
given or paid in return it would become locatioa 
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Kam scire ddbot cnin quo contrahit. — For one ought to 

know witlt uliuia tie contracts. Soiiiu obligationti ai-e neither 

binding nor prestable, becauM of the position of the porson 

gfsnting tbcni, anj tliiK phnuc expresses the nilc uf law on 

which octidn is rtfused even to a Unuifide holder of such an 

obligation. Tims, in the case of a debt inciirro^ by a tuanied 

*oDian for goods furnished to her without the coiwent of her 

hijfiband and not neccasHry U> her, no action will lie Against 

her husband for the amount, becauae the seller should have 

known the position of the person with whom he contracted, 

>^d that, being a married woman, ahe could not validly enter 

"ito the transnctioiL Su, in dealing with a minor, it will be 

Ho defenoe to an action for reduction of the ci>n tract at his 

m«tance, that the fact of minority was not disclosed and was 

^ot known, fur the contracting parties should know who and 

*x wliat jjosition the parties are witli whom they contract ; 

**^i the case might be different if tbe minor gave LimBelf out 

' be of full age, and tbe person with whom he contracted bad 

^o reason for doubting the assertion. Thus, also, any one who 

^ul huueutly purchased, and for a iair price, a stolen subjectv 

^*U)not retitst restitution thereof coi tlie ground tliat he was 

^Soutant of the thctl, for lie was bound to know with whom 

*t« Was dealing and to have satisfied liimself of tho seller's 

t^tv and in not doing so he takee all the risk and hazard 

^Wtt biinfi<-lf 

Nasciturus.^ — Yet to be bom. Lands are frequently dis- 
pwdd by marriage cuntmcta to tite children luiscituri, ajhI if 
inperiy fenced, such destination cairies the fc« to the children, 
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leaving it meanwhile as a fiduciary fee in the person of thc5 
father for tlitrr behoof. Another common form of dcatinatii 
iH to chllilren noiiuiuffim, ami to otlierH ntutcituH, which ve: 
the fee in the cJiildren named, for their own share, and wi t; 
a fee iti trust for those not yet bora. 

NatiB et naficitnris.— To cliildrftn born and to be bonL 
A form of dostination frequently used in conveying herita^'e 
to chihh'™ of a marriage. 

Nativi.^ — Bond-men or slaves, by whom anciently, ia 
Scotland, tbo lauds were laboured. Ibey resembled in ame 
respects the ad^in-ipiitii of the Romans ; but they could not 
be sold by their master. Tbey ac*iuired an imwuiiity ironi 
their aer\*itude, by residing for a year toj^tlior in any royal 
burgh without cludleiige on the part of their niasfcor. 

Naturalia feudi. — Those things which naturally belwig to 
a feu grant. Such, for example, are the obligatiomi on the 
part itf the grantor of the feu to warrant it against evictioa to 
the grant«*e ; the obligation on the juirt of the giantee to p»y 
the fen-duty. " By the iialuiviia feudi is understood what- 
ever arises from the nature of the contract ; atid so is deemed 
part of it, tliough it should not be expressly pro\'ided for. In 
this they ditier from the e8Rentiale of a feu, that they inay 
receive un alteration frota the will uf the jwirties, witkttt 
destroying the fevidal contract ; but such will nmst be pro- 
perly expressed in the grant or contract itself." (Krslc. B 2i 
T. 3, § 1 1). Among the naturalia of a burgage grant, wef* 
the watching and wording in return for which the laodt 
wero held, 

Naatte, cattponeSr stabnlarii. — Literally, carriers by ae^ 
innkeepers, stablers, Tliese arc the first words of an e<ii»5 
issued by a Roman praetor, which ia well known as the edi< 
naulce, caup&nett, tSx. By it, such persons as thoae describe* 
•were rendered liable for the goctds aud effects of travelki* 
lodging at tiiinr inns or for giKxIs entrusted to them for car 
riage and delivery, where the goods were lost or damaged, T( 
render them liable, it was not necesssary to prove &utt o: 
negligence on their part, nn thitj was presumed. 'ITiis stringent 
rule waa enacted because such porsous by their p)sition had 
unusual facilities for committing theft, or inJlicting injnry on 
the eflcct« committed to their care, without incurring the Kuue 



HjJc of detection. To roaintain that the gooctfl ven stoku 
finm theni wua no valid defence, for otherwise it would have 
faoen an easy matter for them to arranpe with dishonest men 
I plan by which they should share in the lx>oty. without huI*- 
jwliug themselves in any dvil liability. This rule hiia been 
adq>tcd by the laws of England and Scotland aa well as by 
it of the nations of uji'deni Kurupe. With us it« proviaiona 
ply to all common oiniers whether by (tea or laiid^ iiin- 
keepera, stablcni, iM. "The rule in, that common carriera, 
inakeepfra, and stnlilfrs, are rfS|H>n6ihle for the lo«8 of things 
oommitted to their chnr^%>, ultliouj^h uo neglect can be proved, 
if suci) loss do not arise from nutuFa) and tnevilablu accident, 
the ai^l of Ood, or of the King's enemit*" (Uell'H Prin. Jj 23.'i). 
But ttii» rule has lieen rendered, in one particular, Ktill more 
atringent by the Act 19 and 20 Vict cap. tiO, which pn)vides 
carriurH Khali \tv liahle to the owni.^ni fur the value of 
1 which pei-isli through accidental fire. 'Hiero are a variety 
of dicumstancea in which the responsibility thus imposed is 
^'ait.ived fr«im the innkwper izc. altoj^fetlier, or limited in ittt 
Mtent, for whicli refn-ence may lie made to Bell's Prin, § itiG, 
^Kq., and the authorities there quoted. 

Ne conjnges mntao amore se invioem spolient — Lest 

'[•Oijses tiimugli tlieir mutual love should inipuveri.sji one an- 

t'tlier. Thin is the ground stated In the civil law, as tliat 

Wi which donations between husband and wife were held 

*8 itivalid or ineffectual, (Dig. T* 2*, T. I, 1. 1). The rule 

Prohibiting inter-conjugal dona^ona was said to be intro- 

^xjced for the purpose of preaervnng the marriage relation in 

^te purity, as an agreement subsisting by afl'ection, and not 

^untAined, (for the husband could dissolve the marriage by 

*imply giving the wife a letter of divorcement and leaving 

^er), by purchase or by gift from one party to another. At a 

period in the history of the civil law (under Scptimius 

'ems), the strictness of this rule was relaxed, and duuations 

bitween husband and ^vife were, held valid if not revoked by 

tiia donor before his death. This is now the law of Scotland. 

Sw Moi-tf tliinaJitis, li-r. 

He domiuia renmi aint inoerta, neve lites sint perpetna. 
--Uist the ownendiip of things should remain doubtful, and 
Ittt law suita should never have an end, or limit llio rules 
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of prfwcrijition are fnunflod upon the principle of this phrase, 
for it haa been deemed impolitic to allow a rigbt of property 
to be liisputcd nftcr a certRin time, or to allow ajctione to be 
raised at a. period when tlic pnrtias to tlie transaction oat of 
which it arifteft may all he dead, and the clrcntii!^t)uict>« of the 
transaction entirely forgotten, or most imperfectly retnembered. 
Accordingly, by our law, undisputed poseeSBion of a subject 
for forty ytiiiTs does not only merely miae a pi-osuinption of 
right, but confers a right of pro]>erty. A right of action must 
be exercised within the same period (some actions within a 
much shorter, aa, for example, an action arising out of tutorial 
accounts which prescribes in ten years), otherwise the action 
will be exclude*! Tlic distinction between a proper pre*icrip- 
tion, and that which (althotij^h generally so willed) ia merely 
a limitation, must Vie horno'in mind. Prescription extinguishes 
the claim and action arisino; therefrom, while a limitation 
merely limits the mode in which the claim may be substan- 
tiated, or the legal remedy enfoi-ced. Thus, the forty years 
prescription, ipso jure, extinguishes tho debt and bara actiou 
for it, and this defence is sufliL-ient of itself to throw the Action 
out of coui-t. On the other hand, the triennial prescription 
(commonly so called, but more correctly a limitation) merely 
confinoa the pm"suer to the neoes-sity of pmvtng the debt 
claimed by the debtor's writ or oath. The sexennial pi-escrip- 
tjon of bills ia a ptvjKjr pi-e^crijition, because it excludes action 
on the bill, although the creditor may sue at common law for 
the amount it contains, lite bill is prescribed, hut not the 
debt ; the practical ditferencc being, that the debtor may state 
defences against the debt at common law, which would not be 
tenable in an action within the «ix years foundetl on the bill, 
nor Biirticient as rcjisons in a suspension of sumniaiy diligence 

Ne mutnato amore inTicem spoliarenttir. — Lest they 
should bo impoverished by each other through their mutual 
atft^ion. See A'^ conjufffs, <tc. 

Ne urbs ruinis defiDrmetur, — lest the city should be dis- 
figured by niinous houses. All questions relative to the 
building, repairing, or taking down of houses, fall propca-ly 
within the jurisdiction of the Dean of Guild, and such allem- 
tious or new erections can only proceed on his warrant He 
baa power to order the repair oi- demolition of ruinous build- 
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ings ; and payment of the expenso incurred by repaint made 
upon his order is secured by a tacit bj^iothcc over the build- 
ing on wbich such repaire are loa^ie. Thia jjower, however, 
only extends over buildings the inRufficiency of which thmatene 
the safety of the lioges. If tbt; building he sufticient and safe, 
it need wcaitwly be added, the Dean of Guild has no power to 
order alteration or repairs, simply hecauee it disfigures the city. 
He may refuse his warrant for the erection of a house where 
the proposed plan is not iu accordance with the prescribed 
form and charnctor of haildiiig on that particular plot of 
gi"Ound, but tliLs proceeds upon the fiict that fclie bnihlor pro- 
poees to violate certain restrictions by which he is bound, and 
not because his budding would disfigure tho adjoiuing range 
of Imildings. 

Neo cum sacco adire debet — He (a debtor) is not bound 
to go about with a money-bag. 'Hiis phrase means, that a 
debtor cannot bo expected to carrj' with him iis iniicli money 
as will meet his obligations, and that tlierefoie a roasonal>li? 
tiine for pajing his debt must be allowed him after requisition 
faaa been nmde ; and so Stair, in treating of the time of per- 
fomiing obligations, uses tliis phrase (quoting from the Pan- 
dects, L. 46, T. 3, L 105), where he says, "if money be re- 
quired, if the debtor offer witliin twenty-four hours, it would 
not infer delay ; for it is not his ptu-t to carry a sum of money 
aliuut with him, nor to Iiare it rea<ly at each instant, fl iiec 
cum mcro mlire drhrC B. 1, T. 17, § 18. 

Nec manifeatum. — Not manifest. Theft was so called in 
the civil law when the thief wan not caught in tlie act. or 
before he had reached the place whither he was conveying the 
stolen property. See Furiuin. 

Necessitate joris. — By necessity of law ; arising necessa- 
rily from the- nature or effect of legal i-ulea In ilhi.sti-ntiun of 
this, reference may be made to Erakine, where., in tre.iting of 
-what is carried by an (u.1 judication, directed agaiuBt the hcere- 
liitiiH fU'fUN of a dL'ceai^ed debtor, and of itw eHefts a« regjirds 
rontii which liave become due after the debtor's death, but 
before the deaiee of adjudication is pronounced, 9& opposed to 
the effect of an ordinary adjudication, which carries no rents due 
previous to the date uf the duoi"ee, he says : *' But rents incuiTed 
after bis death cannot be said to have belonged to hini, since 
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Uwf did not even eiust st bia deaUi, and an tnily a rent 
gmvn oDi of bin lieriuMe estate smce bis death, wbich. T 
that raMon, WDold haw aooraed to bis beir if be had enu^rvd- 
Aj, tberafiir^ by the heir'd renaneiatioii of the drtitoir^ si 
aoo. tfae a^iw^er eomes ia the bat's pkoe; Iheae r 
mmimitittr /uria, be earned hy the eivdttav'a ii' , 
agunai the hmtedUoM jaoeti«. ihtiugh fidien dne pfevjoosly 
the date of U. there being no other method known in Uw b 
vbich Ihcy may be ailecte-1 by dibgenoe.* B 5. T. 1 i. jj +8. 

Hecessitate preoepti sed non neoessiute msdii. — Thzr 
pfanse (oocurring in Stair, h. 1, T. 4, ^ 6) searcely admits 
Utoal tnosUiu-iiL It nieauis, tbit the conseot epi^eo of b=2 
Stair is neocssaiy &» an act of obedience to the htw, but n«i 
Decessary as an essential to the ralidity of the contract ; th m 
ndaor cbildtvn dicnild obtain the prerious oonseni of tbei 
pareote to their marriage, but that the «h*ani of such consevf 
will not invaliilate the coDtivct after it has hem entered inCa ' 
With US the couaent of parents is in no way necessary \o 
the validity of a marriage entered into between minces ; in 
EngUuid a dlficrent rule prevails, for the patents' oonsmt b 
essential to the marriage of persons »till in nunority. 

K^otionan gootor. — ^Tbe name given to any one vbo 
manages the atfairs, or acts ftir the behoof of fuiotbta- in bis 
absence without his knowledge, and without having any man- 
date autbori^Dj; such acts or interference. The office is gta- 
tuitoas, and the ii-'gotuman gtMor can claim nothiiifr as recom- -m 
p^nse fur the tn>uble or labour be may have been put to. He ^ 
is entitled, however, to recover all expense incurred or outlaid 
by him in the course of hts actings, and to intervst on all 
money paid oai ; while, im the other hand, be \& IhjuimI to 
aooount for all sums of mutM^ that may have eome into his 
hands during that period. In the ordinaiy case, he is liable 
in the middle degne of diligence, bein^ that ditigence whidi a 
prudent man bestows on his owu afiairs; but thin lialiility 
diffins; acoonliitg to the cireumstaneea under which his inter- 
fa«ikoe takes place. In cases of great, neoeasity. where imme- 
diate interference is necesary, he will only be liable for enlpa 
lata ; but where the interference was officious, bci will be liable 
for tm/^w Ufvitm.nta. 

Nemo cog^itatiosiii pcsDun patitur. — No one suSbs pn- 



niehraent on account of his thought or intention. A maxim 
takea from the civil law (Dig. h. 48, T. 1 9, 1. 18), to the effect 
that no one cau ha ptmishcd ou account of mere thought or 
mem inteiiUoci, however maliciims or criminal it may be. It 
must he followed by some overt act before it becomes a ciimc, 
or renders the peraoa guilty of it amenable to pUDi»hmeat. 
ITie intention may, liowover, be charged na an agginvation, aa 
'where a man commits an assault wicb intent to murder. Sue 

Nemo debet ex alieno damno Incrori- — No one should be 

enriched out of the loss or diinuLge bUHtained by another. A 

maxim of the fioman law, fcimded upon equity, the principle 

of which has been adopted by the Scotch law. Upon this 

principle tho ^legtfliorwn i/rMm' reeovers that whicli he haa ax- 

pcaded on behalf of one who is absent, and nnable to guaid 

lii« oiiii property, or mana^ his own affairs. This maxim 

oiny finds application in the case where one builds a house 

**poii grtjund which he believes to be his own, but which ulti- 

i^Htely proves to be the pTO|ierty of another. In such case 

*-«e owner of the ground taJtea the house as an accessory to 

***a land, but be is bound to indemnify the person buildiujj 

•''071a Jlde, to the extent at least to which he has been bene- 

'itcd by the other's hihour and outlay. 

Nemo locapleitandus est cum detrimento alterins- — No 

***** ia to l>o enriched Uinnigh the damage of anotlmr. TliiH Is 

'^'^other form of the preceding maxim, Erskine quotes it as 

*«e ground on which an exception ia founded to the general 

'^e, tliat a minor is not bound by contracts or engngemcuts 

^''tei-eil inUi by him dui-htg minoiity ; and tho following jmk- 

***ge may be given sa affording an ad<litional illustration of 

t-lie principle of the phrase to those pven ia the preceding 

**ticle : — " This rule obtains, contiury to the nature of con- 

***ct8, both from the &vour of minors, to whom the law has 

'^t denied the power of making theii- condition better, though 

^uey cannot nmke it worse, and wt pvsiunn of those who would 

i^npose upon tlieir weaknesH. But it ia to be received with 

^hc two following exceptions: First, minors are effectually 

obliged^ by their own acts and deeds, and even by bonds of 

''orTowed money granted by theui, though without the consent 

"^f fcUeir curatore, for all sums that have been profitaI.)ly applied 
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to their uee, in whicb case the maxim holds, nemo locupU' 
iartdas; cGc. B. l.T. 7. § 33. 

Nemo poteet inmiittere in alienum — No one can throw 
or place anything on the property of another. Tliis phrwe 
re^rds the ahMnlute right of" pr»')perty wUich every proprielor 
boB in the subject of which he is possessed, a cosla twcjue ad 
centrnm^. Without the aervitucic of stilUcide duly consUtukd, 
no ono IB entitled so to build his house that the eaves-dropor 
rain ^ow shall fall thei-efi-ora on his neighbour's property. Nor 
can any one support his house by building against or upon 
the gable of hia neiglilxmys lurnse, without a legal right m ta 
do, acquired, by jwrmission or otherwise. 

Nemo potest sibi matare caosam possessionis. — No one 
can of hiumolf change tlie cause or ground of his poaaessiDiL 
This i-ule is taken from the civil law (Dig. L 42, T. 2. L 3. g 
19), and signiiies that no poaaeRttor, irhose posacsslun oooi* 
menced npou one title, can alter it, by afterwards ascribing it 
to anuthor. In Scotland this iiUe is nut absolute in its tup^ 
cation, for a possessor holding upon several titles may ascribe 
his possessinu to tliat one which is surest aud least liable to 
challenge. In such caae. however, the title foimded on inurt 
be an original riglit, and not merely an accessory to some otiia 
See Aras^^yrivvi se(p.Litu.r naturani, tfec. 

Nemo presumittir mains. — No one is presumed to be h«i, 
t.e., guilty of any particular offence with which he may hsw 
been charged. Thus it is tliat no number of previous coDvie- 
tiitns, even if they be fur tlie same dcscri^jtion of crime, a» 
allowed to weigh against a prisoner on his tiial, although thqf 
will and do aggiavate his punishment on his being tuasA 
gtiilty. He must be proved guilty of each offence, iiukpeu- 
dontly of what his pn^.vious chann^tt'r nijiy luive heeu. 

Nemo te&etor edere instnunenta contra as. — No one t» 
b^mnd to produce wTitings against himaelf 'ITiis rule adtni* 
of very limited appliuation in our law. and, indeed, can on^ 
be said to have application at aU in ciiminal prosecutions, la 
such cases the panel is not hound, and cannot be callc^i upon, 
to produoo any document which will iujure hia defence or aid]U« 
pi-Dscculiun, any raoi-e than he c»n he called upon to give parol 
evidence in supjMjrt of the case laid Against him. It is diffe 
ent. hewever, in all civil actions, for there either party roa 
be called upon and compelled, at the iustouoe of tlie other, 
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nodace any document in his possM^ion tonding to support 
be case of his opponent This rule is absolute, and no excep- 
ioQ can be founded, either on the peculiar nature of the actiun. 
Tof the document siiught. Tlie jwuties to a suit can mU only 
K addnced by each otiier as havers, but may alno (under the 
irovisions of tho recent Evidence Acts] be adduced as witneeset*. 
Nemo tenetnr jorare in suam turpitudinem — Xu one ik 
■rand to depone to a matte.r involving his own disgrace, Nn 
■incl can be asked to swear, either in aflSrmation or denial of 
.be chargt^ laid a^^ninst biin, nor can f\ny one I*e compelJed to 
inawer a ipiention iu the course of his dt^jvrtsition oh a witneiw 
n » civil suit, if the answer will or may involve him in a cri- 
minal prosecution. This, however, is the limit to which tlie 
rale now extends ; fonnerly the limits of its applicution were 
Boch more extended. A witiit*s, formerly, might be asked, 
but was entitled to decline answering any question which in- 
•uhred even Ids shame or moral d^rndation, for it was thought 
Uat to oom])ol witncMsoa to speak to their own shame, was 
&ely to result in very frequent acta of peijury. Accordingly, 
» tlio case of Kituf, 2d Feb. 184*2, 4 l>. 51)0, a witne.>« 
••Is held entitled to deelioe answering, a <pie»tion Ui the etfect 
(, Whether she had " frequently been found fault with by va- 
toos persons in whoae sB^^■ice she was, for listening at doors 
t>d windows, and teUiug lying storiea?" But the metuti jum-- 
cni, ou which thia rule was founded, has been ovenvxiie by 
IB obvious principle of justice, which entitlits eJich party to a 
ait lo elicit any fact from his advcniary's witness reflecting on 
iil ^-itnesa'g character or credibility. The rule nuw is. ad 
raudy stated, that no witnens can decline to answer a quc*- 
ot) put tu him, no matter what disgrace it may Involve, If it 
>06 not infer criminal prosecution. A witness has hoeu held 
ititled, however, to decline answering a question which in- 
ilves an admission of the guilt of adultery on his part, because, 
though no criminal prtwecution has been raised on account 

thi* crime for a century, it still stands on our books w a 
int of ditUy. StrpJiens, 1839. 2 Swintnn. 348. iMa, 
\ ilay 1848. 10 D. 1046. Reference may also be made 

a valuable c*x(>09ition of the limits of this rule, in Taylor 

Evidence, § 1 3<»8. ei m/. 
9emo tenetnr seipsum accusarc -No one is bouml u> 
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acciiBt! ifT criminate himftelf This phraae is akin to thepre*] 
L'L'iling one. No one is bound to answer any question, or pro-] 
diioe any ilociunont, tending t/) involve liim in criiniuiU prae-j 
cution ; Imt the rule goca no farther. See tlte observatioiuioai 
the preceding phrase. 

Nexns. — ^A bond, tie, or fetter. An armstment is aaid toJ 
ini|H)&e a neocus upon the subjects arrested, because it impms 
a legal restraint on the arrestee from partinj? TiHth the ciwtodr 
of them. The render will find tliis word frequently used b 
the civil law to signify a man fr«e bom. but who bad betn 
reduced to slavery on account of debts which lie could not pay. 

NexnB reaiie- — A real bond, or fett^er ; i.€,, any bond vt\ 
fetter attaching to real or heritable property, and iHudi »•] 
stricts the owner's exercise nf the absohit* rights of projwrt]'. 
Servitudes are bo designated by our older writ«T8 ; for an ei*j 
ample of which tsee Stiur, B. 4, T. 45, § 17. An inhibition. | 
when it relates to heritage, is a nexutt realia, placing a re«tri(<-l 
tinn, as it does, on the owner's right of disposing of his p»*J 
perty ; ho alao is an adjudication. 

Nihil tarn naturale est, qtiam nnumqnodqne eodem mok\ 
disSOlri qno CoUigattU* — Nothing is so natural as that any- 
thing (any obligation) should be ilisfiolved, or diachargwl, « 
the 8ame manner as that in which it was constituted Inl 
illustration of this rule, Erskine refcre to the case of vie 
t«indH, the right to which, being constituted by usage, may I 
extinguished by non-nsage, " or by a disuse in |Miynient" 
3, T. 7, § 1 3). All verbal obBgations may be verbally dii 
charged ; but it is a general rule, that rights constituted 
writing should be extinguished by writing. " The same ; 
lemnitic:^ that are requisite to a deed which creates an ol 
tion are necessary in a written dischai^ of it." (Ersk, K 
T. 4, § 0). And 80 aluo. in trejiting of the extinction of c^ 
gation» constituted by written iiistrunientK. Mr. Menzies bJJbJ 
"At a former period it was the practice, upon performanoe < 
an obligation, to rest satiyficd with the cancellation of the v 
Btrunient instructing it. This is not to be relieil upon, bc 
ever, as an effectual discharge. In a bond for money, the I 
of payment cannot be proved by parole evidence, and there il 
theretbre, no available proof of the payment, while, nithoi 
the bond be destroyed, the ten<w of it may be proved ; 
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hoirever improbable such a thing may appear at the tame, a 
obuige of circumstances may arise, producing effects not now 
utudpated." (^lenzies' Lectures, 2(jO). Among the Komans 
this rule was very strictly applied ; so mucb sjo, tliat the very 
same words were used in diacharging an obligation (where it 
mm one constituted mritis), as those which were made une of 
in its constitution. 

Nisi alind convenerit- — tlnless something else has been 
agreed upon ; or, uidess it Ima l>t)eu otherw-ifie agr(»ed. Krak., 
K 2. T. 3, § 25. 

Nisi cum sna conditione et cansa-— Except under the tenns 
of lie title and the buixleu uf its cnnditions. Duff, in giving 
tlu opinion of Sir Thoraas Hope as to the validity and eifijct of 
tlie irritant and resolutive clauses, invented in hi.** time for tlie 
protection and maintenance of entailH, says, "Of their combined 
edect be proceeds to give some account ; and he declares his 
opinian to be, that except in questions with the Cro^^'n or the 
nperior, they wt:re valid de*:iarations, effectual against the 
Ibdrs aa conditions of tha grant, and against creditoTH-com- 
poBers, because they cannot have the right "nwi evm mia 
tondiUom ct caut/a." Feud. Con. 335. 

Nisi malitia BUppleat oBstateia — Unless malice »uppliea 
the plm:G of agti.^— See AlaliiUt sU'p^Aet, <£c. 

Nobile officiam — "The nobite o^ium of the t'eurt of 
Sonion does not admit uf a pT-ecise dednltiun. Generally 
k|dung, it may bo said to be the equitable power vested in 
^Kk Court, whereby it inteiposes to modify or abate the rigour 
of ibe law, aud, to a certain extent, to give aid where no rc- 
niedy could \k hatl in a couii confined to strict law." Bella 
Diet L V. Stair. B. 4, T. 3. § 1. Er.sk., B. 1, T. 3, § 22. 

Nomeil juris—A word employed in legal phraseology, 
htring a recognised technical signification ; m, for example, 
Jwritoge, conquest, Ami HeritAgo includes all heritahle pro- 
perly acquired by descent, while conquest includes all property 
nf the same character, acquired by purchase, gift, or other sin- 
pilw title. " A nominate right in a right possessing a noinen 
wis, the use of which defines its boundaries, and settles the 
aasequeDoea w all concerned. These rights generally receive 
tuniuii juris, which are frtK|ucntly the sulyects of contract, 
ad of l^fol discussion ; while other rights, of iiitrcquont 
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nt!CDrren(%, remain innnminate, and must be deteimined by the- 
applicntion of the law to the circuniHt-anccs in tlie pni-ticnhr 
aim. The nominat« and innoiniiiate contracts illustrate ihi 
doctrine. Where two parties euter into a bargain, reoogniMtdfti 
a uomiuate coutruct, such aa sale, the legal rules which retrulale 
itH ojjemfcton are at once umlei-stnod, and the reciprocal rigbtt 
of the |)artieti are implied in the mere name of the contiael 
llie law supersedes the necesaity of special stipulations, xod 
creates tin obligation in the one party to pcrtbnn, and a ri^it 
in the other t^ demand, whatever is necessary to tlio explici' 
tion of that contract" (Bell's Diet., rona Nominate, kc) " It 
is ec|ually futile to attempt to interrupt tlie le^ml course ol 
succession by woi-ds of disinheritanca Bxhmrediiation ia nut 
a noonen jui'i« by the law of Scothmd ; and a writing declar- 
ing certain heirs to be disinherited conveys no rifibt tu 
any one. Tlie beir-at-law. thereibre. can only be excluded ly 
grftTitiiig an effectual conveyance to another party." Uewdtf' 
Lectures, GfJl. 

Komen tmiversitatis — Literally, the name of the whole 
tiOgptiuT ; that is, a name under which many rights of diflw- 
ent kinds arc included, so aj^ in legal cfl'ect t^ embnici^ thenaill 
as one right. Thus the name Barony is, in our law, a nomen 
■univereUaiis, for it includes not only the lands over whiclitlie 
rights of barony extend, but also the rights competeut to tbu 
owner of the barony thenuwlves. A conveyance of a banniyj 
conveys all the lands which constitute it, although not bj»-J 
cially named or de-scribed, as well as all rights, such as ser-J 
vitudes, &a which pertain to them. Formerly, when 
was necessary to perfect an heritable right, sasine given «n1 
any part of the lands of a baixiny waw suflleient to infefl ilijj 
disponee in tlio whole, whether they lay discontiguous, ]W> 
ceeded from different stiperiors, or were held by dil 
tcnurea. All the rights pertaining thus to a barony wereh< 
as expressed in, and conveyed under, that one name. 

Nomimi debitomm.— Literally, names of dobtors ; hni 
signifying in the civil law, (aud in our law, when used), per 
aonal debts. Nann'ma came to signify debts, because the name 
of the debtors were entered, along with the amount due, ii 
the tafmla of the creditor. See Liberatio tuyiniiti^ 

Nonunaudns. — To be named. When au entailer raaervt 
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dght to himself in his de&d of entail to nomiimte an heir or 
suiwtitute by a separate deed of nomination, such lieir or sub- 
Btitute is cailod n*/iniitaiiiins. To be etfectuai, it is thought 
thiit such & deed of nomination must be recorded in the Regis- 
kr of Tailzies, although this has not been expreasdy decided 
Durs Vvwl Coll. :}4G. 

Nomiiuitim. — By name. Heira nominati'm are those who 
we specially called by name to tlie succession. Iliia name is 
given in contnidistinction to that couierred on a person called 
to the suocesaion who is not yet born (luiscUurwt), or one to 
ba fiubeequently named (nMyimanduA). Tho differfuce be- 
tween them will he understood at once from the following 
finrn of a cluuee of destination : " I dispone to and in favour <rf 
(1) A. R my son, whom (ailing (2) the heire male to be born 
of liifi body, whom fftiling (3) to any person or fioi-ftoris I may 
Appoint by a writing undei' my hand, all and whole the lands 
('t,' k<:. In tliis clause the disponer'H son is called lunninatiTiiy 
liis cbildreu iia.xit}tri are c:dled on the failure of their father. 
wmI on their failure the disponer calls the heir iiominatiduA 
Komiue aXbte firmse. — In uame of bleuch-tkrm ; ui return 
for laiidti hold bivncli. Blench -liolding is oiio of the tenures 
oy which iandtn aro held in Scotland, and the payment made 
tflthe superior in ii<;u of all otlier service is genei-ally ehisory, 
Mich OS a penny Seota. Tliis return, in iteeli' of no value, and 
nirely, if ever, exacted, is yot of importauoe in so far as it 
preserves the superior in his n'gbt Ui tbr- c^isualtips of snj>eri- 
ority. " Craig informs ua, that the holding now known by 
the name of blench, was on^'inally called feudum /iuncum, 
because the vassal was ft-ee of all feudal services, being bound 
only by an oath of fealty. It arose when the feudal mannei-s 
^■^gan io ;pve place to a certain degree of industry and ci'vili- 
^htion, and superiore who were in want of money were willing 
to give lands to their vassals at nominal or (juit rents, in con- 
flidcration of a lai^ sum advanced in a single payment" 
(Duffs Feud. Con. VJ). Tlie extent of hind held under this 
tenore was greatly increased by the Act 20 Gea IL eap. 50, 
which converted all lands then held ward of the Crown (a 
holding abolished by that Statute) into blench -holding. Tliis 
Icnni-e is not now adoptod in the constitution of on original 
rigliL 
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Nomine daouiir — -In name of damage ; on account ot I 
Interent is said to he due to a creditor in namo of dainHge, O' 
aa a recompense for the Ioah he is supposed to sostaiii tlin>iigl 
hia debtor's delay in making pajrment of his debt Erak. K 
T. 3, § 80. 

Nomine dotia. — In name of dowry or tocher. 

Nomine feudifirmie— In name of fen-farm ; on nccoon 
or in return fur land^ held feu. Feu-hoIdJng is now the mi 
commou tenure by wliieh huiiln are held tn Scotland, and tbe 
return which tho vassal is boand to render to his saperior for 
lands so held, is called feu-duty. This duty may consist either 
of a Btipulated money payment, of graia, cattle, kc, or of ser- 
vices. The latter, to entitle the suji^'rior to exact thera, must 
be of a vahiable description, or merely occasional, as ex. gt.. 
attendance with a boat and roweis for the use of the superior 
tu)d hib fomily ; because all services strictly personal and qwm 
military were abolishe*! by the Statute 20 tjeo. IL cap. 60. 

Nod oompoB mentis. — Of unsound mind. 

Nod constat. — It dues not hold ; that is, it is not to be 
OBSumed. Thus, it may be ai^ed by one of the parties to a 
suit, that admitting certain statements made by the other, turn 
o&nsfat that another statement made by him is necessarily 
correct The dififerenoe between this phrase, and the phrase 
7iOn aeifuitur is this : tbe former rei'ers to an unwarranted 
Assumption of fact, the latter to an illogical inierence or con- 
clusion. 

Non creditnr referenti, nisi constet de relato. — Tlie refer> 
enoe is not to be believed, unlt^i the thing referred to m other- 
wise proved or certain. Iliua, an instrument of sasinc does not 
prove the existence of the charter, or other warrant, to whieh 
it refers ; nor a charter of resignation tho procuratory on which 
it pi-occcds. 

Non entia- — Things having no existence ; nonentitiea. 
Certain writs are diaregarded by our law and treated as if they 
did not exist at alL Tims, a bill or promissory-note not duly 
MtamiKHl caimot be looked at by the Court to any efi«ct or 
purpose whatever. Regardetl as a bill, it is wni enn. Tlius, 
nlau " a tlcod si^med by one natiiitUly incapable of eonsent. as 
an idiot or by one whom Uie law presumes to be such, as a 
|,ijpil. infers no degree of obligation, and is truly no deed, bad 
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a kind of turn ens, which cnnnot admit nf homulogalion" 
Erek. B 3, T. 3, § +7- 

Non memini — 1 do not remember. Whore a party to 
^wfaosc o»tb the reeiing-owing of a debt, or a payment, is t»- 
ferred, sweare that he does not reroemlwr receiving the goodw 
charged for, or of his incurring the debt, or of receiring the 
Alleged pAvmeut, such oatb has, in the general case, the effect 
of absolving liim. nn the oatb is no evidence of tlie point re- 
ferred ; but if tlie fact referred is so recent that the deponent 
fionnot be believed to be ignorant of it, or to have forgotten 
it, ho is considered as conoealiiig the trutli, and will be dwomed 
igainKt, in the same manner as if he had refused to de^Kme. 
If the party to vhofte oath reference ia made, depones negative 
of the point referral there is an end of all proof on the sub- 
ject — every otlier prrmf, however conclnsivo, is ban-iMl. Rut 
ootL tnsmini not being equivalent to a dotiial of the fact, doea 
not exclude ilie pet^>n making the reference &om estahllidiing 
ithy proufe uripnully competent 

NoQ nnz&eratae pecoxuS' — Of money not paid. See ifo^ 
aptio ni'ti. (£■<*. 

Non officiendi lamiuibus vel prospectui — of not obntract- 
iiig the lights or prospect Thia is a servitude whereby the 
MSrient proprietor is prohibited from building, planting, or in 
«y way exercising his right of property, so aa to intercept 
Uie light, or obstruct the proapect, o( the dominant tenement 
Tbe servitado of liglit dt)C8 not neoensarily infer the servitude 
of prospect If the dominant proprietor ia eiititled only to 
Uie former, the aer^-ient proprietor may exercise his right of 

kperty in any way he pleases, if he does not thcTeby inter* 
t tlie light of the dominant tenement, although his ojium- 
tiona should shut out the pmApe<;t entirely. 

Non omne qnod licet honestum* — Not everything which 
is pennitteil in lioiumnilil*-. nr morally right ; that is, there are 
•ome things permitted, or rather not prohibited, by the law. 
vbich are not honoumVjlc or moral in tiiemselTes. The di»- 
tiaction drawn by the phrase in between thoae things which 
a man ia not preventod by the kw from doing, and yet things 
which cannot be regarded in codinary dealu^ as &ir or just 
Thus, a seller mny so bod the character of bia wares, or seU 
tbem at a price so enhanced or uniair, as to amount to a morally 
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dishonest act, yet tbe law will not reduce the traneaction at 
tho instanwi of thti Imyer. Aj^'aiii, a del»Uir may object tb&W^ 
an unstamped obligation granted by him h not binding, be<^^ 
cause, although given to and accepted by bis creditor fte a Die 
acknowledgment of debt with obHgation to pay, it muBt 
held by legal intorpi-ptation to \n: a j>nirnisi«)ry note. Such 
plea is neither honeiit nor honourable, and yet the law xnus^ 
give eflwt to such a plea, and refuse decree on the docvDno)::^ 
Hbclled 

Non pars substantis slve fundi, sed accident — Not a pa«t 
if the subject or land, but an accident ycrviiudes are here 
diMoriK-d, which ln?ing aa-idonts nf property, may or may not 
exifit, and are not itigardc<l an e^^^ctitial t<i tlie light of property 
in the land 

Non repngnantia-^A witltdrawal of oppasition, — as in a 
conflict between contending claims. "Tlie concurrence of one 
as a consenter (in an heritable Iwnd) who possesses a prior 
security, does not import a conveyance of hia right to the 
creditor, but a rion rfrjmgnanl'ut, — a depai'ture from bis pit^- 
ference in a question with this creditor." DutTs Feurt. 
Con. 2GU. 

Ken utendo- — By non-usagR. Some rights are lost to 
their pro]>ri*-tor simply through hia neglect to urc them. Thus, 
ser\'itudc« are lust non vtetnfo if the owner of the dominant 
tenement neglect to use his right for forty years together; 
and the right to vicarage teinds is lost by tho neglect of the 
incumbent to levy them. OencraJly it may be said that any 
right may be lost by non-usage, which can be acquired by 
lengthpiifnl iiw. 

Notabilis excessus — A remarkable, or very great exoesK. 
Stair, B. 1,T. i, $ 1«. 

Kova causa obligationis- — A new ground of obligation. 
Actions containing penal conclusions are, in the ordinary oafse, 
consitlerc'd personal, falling upon the death of the defender, and 
not tranfimisNible iigaiiiKt the heir. If, however, litiscontesta* 
tion baa taken phicti (that is. if the parties have proponetl their 
reapeciive pleas, and a proof of the facts has been allowed) 
such acttoiiH do tmntnnit. ITiis proceeds upon the principle, 
tliat the parties are held bound as if by contract, to abide by 
the decision which may be pronounced upon the proof to be 



NOVA 



SOS 



NOVA 



adduced, — a contract, in which the heir is held to represent 
]us imccstor, although he did not represent him as regards his 
delict or its penal consequences, liiiscontastation is thus said 
to impart a nova causa obligatimiis, because it introdnoDs an 
, obligation to abide by tlie deeJBion, difimnp essentially from 
thai obligation on which the iictiuu originally proceeded. ■ { 
ITova debita- — New debts ; that is, debts newly or recently 
.contracted, as opposed to old or prior debts. A security 
tgranted. by a debtor within sixty days of bis banki-uptey for a 
debt contracted before that period i» reducible an a fmiululent 
pivforence ; ro also is the payment of such a debt 'n\ such cir- 
cumstances. But security or payment granted in consideration 
of a timmm debitum — a debt presently contracted- — is not 
r©dxi«il'K- ultliough granted within the sixty days. 

Novalia- — A term applied to lands recently improved or cul- 
tivated. In the bejarinning of the twelfth century almost all the 
religious orders in this country were freed by papal exemption 
fVoni their liahiHty for the teiiids properly exigible in respect 
of the lands held by them. Towards the end of that century, 
"bhe then existing exemptions were very much ri'stricted, and 
»»J1 religious ordei-s except threi>, wei* declared lialile for the 
'teinds payable out of their property. Exemption was, how- 
over, then extended to ytovalki, — lands which, having Iain 
'WBiit* from time immemorial, had been newly brtiught inti> » 
fHtato of cultivation by the monks at their own expense. It 
has, on a similar principle, been held that lands gained from 
the sea by embankments, or gained by the drainuig of a loch, 
sftro not liaVtle for teinds to the titular or patron of tlic parish. 
See Mores Notes to Stair, ccxxxix. 

Novatio — Novation ; — which is a mode of extinguishing 
an obligation nlrcndy existing, by the substitution of a new eii- 
• gagement or obligation by the same debtor to the same credi- 
^^r in ita place. Thus, when a bill is given for the amount 
of an open account, novation taketi place, the obligation being 
thereafWr for jtaymenl of the hill, and not the nt'Citnnt An- 
other form of novation is, when a new debtor is ftiibstituted 
for the old one, with consent of tlie creditor ; tliis is generally 
termed delegation. See Dchrjatw. 

Kovatio non presiunitor- — Novation is not preflumcd. 
The new obligation must bear to be in satiefactiou and compieto 
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diachargo of the one previously existing, «r otlierwise, it will 
in duhio be regarded as merely corroborative nf it, or re- 
garded as coQstituting^ a separate and lulJitional obligatioo. 
Thus, where new bills are given in Hatls&ctinn of previous 
bills, unless the latter are delivered up to the debtor, the 
creditor will be entitled to sue on them, should the new 
bills be dishonoured. And in the case supposed, the creditor 
might sue on both, and Uio allegation that the new bills were 
merely renewals, could only be proved by his writ or oath. 
And so in del^pition, where the obligation of the new debtor 
will not be reganled as JiF«;liargingthe obligation of the origi- 
nal debtor, unless this be distinctly stipulated. In duHo, the 
presumption will be that the new obligant is cautioner for, or 
no-debtor with the original obligant, and that the new obliga- 
tion is granted in corroboration, or in Boeurity of that already 
existing. The legal pre!>nniption may, however, be redargued. 
Kovodftmus* — Literally, we give of new. ITiis name is 
given to any charter, original or by progress, by which tho 
HuperioT renews to his vassal a grant of lands already made. 
It is generally granted to obviate some defect in the previous 
title, or to supply the place of tjome deeds necessary to the 
progretH which have been lost. Such a charier sectirefi the 
vassal against the consequences of a defective title as. in & 
question with the superior ; and frees him from liability for 
arrears of feu-dutiesorcaaualties remaining due to tho superior, 
for it implies a discbarge of bygone duties. "The clause of 
^lovodamus may contain a first grant as well as the renewal 
of a former one, and every subject expressed is elfcctuaUy 
convoyed to the vassal, although tliere be no antecedent title 
to it in his person." Menzies' Lectures, 773. See De iiotx} 

Noda patientia-^ — Mere forbeanmce or sufferance. The 
proprietor of the SL-rviont tenement over which another baa 
the servitude of way, is not bound to keep the necessary ruada 
in repair, his obligation being simply to permit or suffer the 
dominant pmpriiitor to exercise his right of passage. . Every* 
thing required for the exercise or enjoyment of that right 
must be provided and maintained by the dominant proprietor 
faimsolf " Neither can tho fiar of a decayed house be oom- 
puUod by the Hferenter to put it in tenantable repair; because 
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« liferent being a servitude, bindfi ihe person burdened no 
Gulber thsm Ut mula jMitirittiitS Erek. R 2. T. 9, t} CO. 

tNadom offldam. — 'J*he Iwire office or oharacter, withotit 
y of the emolnmenta or advantai^s which generaily pertain 
it. Emk. B. 3. T. 9. § 20. 
Kuduin pactum — A mere pactifm ; or engageiucnt amount- 
ing merely to a promise^ In England the phraw is used In 
si^ify au obligation for which no valid Lt-^ consideration bas 
\<vKi\ given, aiid ime, conseijuently, which cannot, according to 
the rules of English law, be enforced. " What amounta to a I«gal 
omaideration, however, is a queBtion liberally dealt witli, and 
generally it is held that the promisor must either obtain some 
kind of advantage, or the promiseo suffer some loas, injniy, or 
inconvenience in respect of the promise. Mere love, aflection, 
friendship, or a sense of moral duty, is not a legal considera- 
tion in this sensa" (Paterson's Compend. §4+1). la Scot- 
land it is otherwise, for with us no dintinrtion is recognised 
between pacta nuda and wm nttda. If an obligation is granted, 
the granter of it can be compelled to fiiUil it, or is subjected 
in damage for non-fulfilment, whether a consideration has been 

K'veo for it or not 
Nudnm pactum inefiBcax ad ag;oudam. — A mere agree- 
ont is intitlectuni to mtiintjiin action. Among the Romans 
I a n Agreement did not in tlic general case create a ci\'il obliga- 
^■ion which oould bu legally enforced In most cases, besides 
^^roe mutual consent, something had to be trHnsfcrred, certain 
words to be uttered, or written documents used, liefore an 
•graemtmt became obligator}' and a contract aroeei Without 
these incidents, an agreement by which one promi-icd to give 
or to do BoniutluDg. continued a mere agreement without any 
action attacking ; except in the case of contracts constituted 
by consent alone, such as sale, location, kc The iivdtim 
jtactVTn of the Roman law, was one whicli through informality 
or want of tl>e necessaiy ceremony, gave rise to no legal obli- 
gation ; and it was immaterial whether the obligation was 
oneroas or gmtuitoua The question whetlicr an ngrecuieDt 
ia nudum pactum by the English law, doee not depend upon 
inffrrraality, but simply upon whether a legal consideration 
has been given for the obligntiuii undertaken. 

Nulla persoufr — No penton. Persona is any l>eing regarded 
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as capablo of liaving rights and uodertnkiiig obligations ; aud 
hi'iice it inclmle!!, in its legnJ HigiiifnAtion, not only tiiaiikiiid, 
but also such creatures of the law aa citioR, corporatinns, &a 
Ou tbe other baad. all men are not permmm ; rebels, for ex- 
ample, are not, because they can aeither hRve legal rights, nor 
t'uUil Utgal obligations ; neithnr are pupils, who, on account of 
their non-age, arc deemed incapable of exercising rights or 
undertaking obligatiDDS. A married Mroman is n\dla perwma. 
because the law regards ber as mei^ed in the person of her 
husband, and she is held Inoapable of undertaking any per- 
sonal obligatdoD. Persona originally signified the mask worn 
by an actor indicative of the clmnK-ler lie. for the time, assumed, 
and so came to tngnify the diifereiit cliarnclers or positions a 
man might hold in his social or public life. Thus, the same man 
might have tbe yx'/'wrta /wlnV ortutorijrt, ormariti; that is, ho 
might", be it^rded in his character of father, tutor, or hnslkaiid. 

Nolla Basina, nulla terra. — No sasine (or uifeftmont), uo 
land. Tliis ptu-ase sigmtics that the &ct of infi-ilment is that 
by which a right of property in laud is to be tested. tJnti) 
infeftment was taken there was no feudal, and therefore no 
indefeasible right in the lands. The abolition of infeftment 
has rendered the phruse meaiiinglea!* ; but the reoonliug of 
the conveyance comes now in place of infefiment. 

Nommi pupillares. — Money belonging to a pupil. It is 
provided by the Act \i and 13 VicL, cap. 51, § 5, that if a 
factor shall k(*p in his liands moro than fifty [Hiunds belong- 
ing to the estate ovor which he has been appointed for more 
than ten da^'s, he shall he held liable to the estate "at the 
rate of twenty pounds per cent per annum on the excess of 
the said sum of fifty pounds, for such time as it sbidl be in 
his hands beyond the said ton daj's.'' 

Nunc valent et quantum valuemnt tempore pads. — What 
is the valuo of the lands now, and how iiun;ii w^re thvy worth 
in time of peace ? This was one of the emquiries directed to 
be made by the brieve of inquest under the old form of special 
service ; the purpose of which was, to fix the value of the 
lauds, so that they might boar their proper propoi'tion of pub- 
lic subsidies and taxes, and also that the rights of the superior 
uadm- his different casualties might be ascertained. Sec An- 
Hquua, (£ic 
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Knnciatio sovi operu. — An information bdged reepeot- 

^ng a work unwarrantably commenced or thi'eatened by 

ftenother to oae'a injury. This woa a procotxluig uador tbu 

ic:ivi] law taken beforo the praetor, and was similar in 

^rhaxacter to our intenlicL By it any one could be pt«- 

-vented commencing, or, having commenced, proceeding with a 

'iiroric injurious to another, which he was not legally entiUcd 

Xo pcrfono. If, however, the work had been comploted, the 

remedy to be adopted for its removal was of a diU'erent kind, 

■varying aocon^ng to circumataiicea This iit fully explained 

5n tbo Digest, L 39. T. 1. In illustration of tliis form nf 

^)rooedure reference may he made to Stair, R 2, T. 7. § 23. 

Kunqoam concluditnr in folso — " A maxim importing, 
tliot ill mrtiotis of rwlurtion-impmlMition, on tlio lieml of false- 
hood or forgery, ajiy relovniit dittimct? may Iki plomied, «ir any 
adfiitional proof brought forward, however late in the proceed- 
ing, provided decree has uf>t been estmcted. The appHcntion 
tif Uiin maxim has been very much limited in civil pi-oceedings 
hf tho introduction of the new forms of proccsa" (Bell's Diet 
A, v.). Actions of the cluas refemHl U* are now r^^Iated by 
the Slime rules as those which regulate any other description of 
ution. No stntemeut can be added, nor additional pleas pro- 
poned, however important they may be, after the record has 
beea closed ; nor farther proof adduced afler probation has 
bcBii renounced. If the proiwsed ajJditioual Htatements con 
he siiown to be »vs notfUrr, they nmy be admitted ; but the pri- 
vilege referred to in the <p]otation giveu above no longer exists. 
Knnqnam prescribitnr in falsa — A pi-escriptive right can 
Mver be rfnindetl uptui a fatsehovwl ; pn-ficrijition npver nina in 
Givour, or in support of that which is criminaliy false. A 
title, however invalid, cveu when procealing a non kabcnte — 
fttno one having uo jxjwer tn grant it — may be rendered unchal- 
lengeable by the Ia[>se of the negative pi'escription of forty 
yaws. But if the title founded upon be a forgery (which is a 
species of tho crime known by the generic term, falsehood), it 
may Ije challenged nt any time, for forgery attaches a Ixtbivi 
rmiii to the title, which prescinption cannot cure. 

Naptiales tabtUs. — Marriage tablets. Tliis was a writing 
among the Kornan^ ct^uivalent to our marriage-contract ; and 
these words are intended to signify marriage con tract when 
in Scotch law. Sec Contra /idem, ttj. 





Ob oontJagMrtilW — On account of connection or simihu 
ruy. VV liKtv iwu Ktions are depending liefore the court lit 
Uiu -^auM liao, between the same |>artiet!i, &nd involving the 
««|1M dJKpula. in which the oim tleciMion will di^poM of the 
w lu.:^ tJAW. of parties, they may be oonjoiued oh conHngentiatn, 
I'. it, of tbe connection existing between thom. 

Ob Uaftetun hsndis. — On accouut of a (aiJure of heiia. 
A jtofwHt aUoiuted for ti-nuson loses all liis civil rights, and his 
(Mupurfcy. heritable and moveable, iidls to the Crown. 6nt 
mini » tuwceaidon to heritage subsetiuently opens up to the 
atJuinWd pvraoD. from which, by his atooinder, be is excluded, 
ik lUlt^ uot to the Crown, but to tlie immediate Buporior a* 
^ullUlht r)A lU/ix^tiivi h<Bredie. llie beint of such a person are 
«MhMk.<d froui all BuccessioD to an ancestor, where thei pru- 
^ih(UU>' ttitwixt the ancestor and them is oeceBsarily oon- 
Hcv-Vud by the attainted pereon, or whore the attainted pcrsou 
«\H»K1 bavi) Kucceeded to the estate of the deceased had it not 
Uwto Cm* his attainder. Attainder thus necessarily results in 
% lUIUW of hoirs. When any one leaviag property dies with- 
<Nkft bain wid intestate, the Cro\t'n mioceeds as last huir ; and 
ijftj>u4^ this right of the Crown cannot be said to arise oti 
J^VcHiM Airrw'w, the Crown itself being heir, yet, in point of 
tbCti il M in retipcct of the faUure of heirs that the Crown suc- 
iMvdi« \f> »ucli estate &s hmia luoanticu 

Ob nwttun peijuriL — On account of the fear of peryuiy ; 
liu Hppri'heusion on which certain evidence was at one time 
Mwd^diHl, or left in tlie discretion of the witness whether to 
yiw ii *«■ not. See Oh revermiixa'm., &c. 
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Ob non solntmn canonem. — On ncpount nf uniwiM carum 

or feu duty. By the Act l.J!)7, cap. '2'i(i, it was made a sta- 

t-utory oouditiou of all feus, that if the feu-duty rcMiiained un- 

pivid for two whole years toj^ether, the vassal should forfeit hia 

Hght to the lands, in the same manner as if an irritant clau-se 

to that effect was engrossed in his infeftment. This being a 

penal irritancy, requires to be declared, hy an action, whiirh is 

st.iU competent to a Hup^rior, and in adled an luAiuii uf tinsel 

of the fea The vasal may avoid the forfeiture hy purging 

th« irritancy (that is, by pajdng the arrears) at the bar, or at 

^•i^y time before extract. Where the irritancy depends upon 

*-l^X6 statutory enactment ifc is called legal, but where this is 

^<>Ttified by au expiiyis irritant cUiuse inserted in tlie title, it 

*^ called a conventional irriUincy, 

Ob pias cansas.--— On account of religious reasons ; dutifiil 
uaderatioiis, " If legacies exceed the defunct's own part, 
^VaeQ they abate proportionally, unless there be a preference 
»~»iitcd by <he testator, or » |jri\-ilege by law, whereof I know 
*zim with us, fur even a legacy oh pias cairsas, viz., a mortiti- 
^^*»don to a kirk, was found to have no privilege, but it and 
^♦Jier legaeica suffered proportional deduction, seeing tliey ex- 
led the dt-ad's part." (Stiiir, U. 8, T. +, § 24). Pi-ovi.sioiLs 
^^Scaade by a son to hi.** fatlier oh put^ caitnas are those wtiieh 
r^^rooeed fi-om the afteetionatc regard and natural duty which 
-leson is Ixtiiiid inondly to render to his father. 

Ob revereutiam personsB et metum peijurii. — On account 

*'S reverence or respect to the i>erson, and the fear of perjuiy. 

-in tlie«e reawns were founded the exclusion of certain per- 

■**<]!ift an witnesBCs, as well as the right which a witness in cer- 

"^sin circumstances Iiad of declining to answer the question 

I>ut On account of the fonnc-r, all persons standing in the 

X^tion of relationship to the suitor for whom they were pni- 

iMttd to bo adduced, wore usclvided as incompetent witneHses, 

*>«;aa8e it was appn^hRndod that the respect or reverence they 

'it'l, or wore aup[H>sed to entertain, for their relative, would 

pfcvont thorn telling the truth, or the whole truth. All ex- 

fJnsion on the ground of relationship (mdi'-ss it be the relation 

t^ husband and wife, and tJiat only in a few cases excepted 

from the general rule) has been abolished. Tho metus peiyurvi 

was that on which chiefly witnesses wore entitled to decline an- 
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sweriiig any question put to them, wliere the answer invohHi 
H ounfesftion of an indictable offence, or of moral tJi;Jiii(jut!U":v, 
or shame: In any such circumstances it was feared thai ti? 
witneiis would screen liis guUt or sluune by perjury ratlier 
than oonfusH it tnithfully, and tlit-refure he was entitled lo 
ilecline answering any question involving such conficquencoL 
The necessity, however, of obtaining such evidence for the due 
it<liniiiiKti-ntion of justice, together with the recognised pno- 
ciple tliat the desire for truth must prevail over tlio fear q( 
peijuiy, faavo overturned this rule, and no witness can nowdo- 
eliue to answer any question which may be put to him. ITim 
is still an exception with reference to questions, tlie answcn 
t<) which involve the confession of an indictalJe offence, Sudi 
questiooB a witness may still decline to answer; but this pri- 
vilege is accorded upon the principle of the maxim vemo fcn«- 
tur seiftMUiu in'i.iiAiire, and not upon the metua perjurii. 

Ob turpem causam. — On account of a dishononrable cause, 
or immoi-al conaidcratioa. An obligation which has beeo 
granted on account of an immoral consideration, as, fur ex- 
ample, a bond or bill granted as the price of prostitution, can 
not be enforced. No action or diligence can be maintained 
such a bond or bill, and that whctlicr the consideration appear 
rx facie of the obhgatitm or not There is a distinction di-awn 
between an obligation granted as the price of prostitution, aai 
one granted subsequent to such a connection as a provisii 
due in honour and justice to u young wopian who haa boeH' 
.•^educed ', the latter may be enforced although the formor 
not. But oven in the latter case, if the connection has been 
(ululterous. notion will lie denied ini tlie obligation, if the woman 
knew at the time of the connection that the man was m 
ried. Although action does not lie upon an obligation granted 
ob twrpem causa^n, yet. if it has been implemented, uo action 
will lie, on tlie othci" hand, fur restitution. 

Obseratos. — A person involved in debt Stair, 1). 1 , T. 0, § 15. 

Obiter dictum.— An opinion given incidentally. In the 
course of pronouncing their decision in a case before them. 
judges sometimes give opinions incidentally on points whidi 
may have been raised, but not being essential to the case, havu 
not boon fully disjcussed or weighed. Such opinions are called 
oi/iier dicta ; they are nut considered as authoritative. 
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TouM thpy ho Dwoived as such hy the Court, if the t[uet»tion 
on which they hsui bepn exprrssod oamo up at a »u)vie<|iieiit 
period for judgment. Tliey are only of importance commen- 
ti\r»U' with the n'|mtJitioii of the judge delivering them. 

Obligutio literanun. — An obligation constituted hy writ- 
ing. Among the Romans contracts were divided into four 
classes, which took their names troui the manner in which 
they wero c(^>tist.ituU)iL Contracts wore e*)ii8titute<l, (I) r«v 
when the delivery of Homethiug was essential Uy their consta- 
(ation, aa in pledge, dupoait, A:c. ; (2) verbin, when certain bo- 
lemn and formal %*ord8 wero necessarily used, as in stipula- 
tion ; (S) lite^ri/i, when tlio contract was constituted hy writing, 
u in the case where a debtor became bound for tlie debt re- 
gardinj^ which he hud luade entries in bis iahuUe eurresiwnd- 
ing to those in the tahUttf of hia creditor (explained under the 
phrAse liberate nominis) ; and, (t) eonaen^u, where consent 
ftlone was reqoiied, as in sale, partnership, &c. Hence cen- 
tractH were said to be real, verbal, literal (or wriiton), and 
eoQsensital. 

Obtorto coUo. — By the throat " Absehts, because they 
ire inci^Bble of making a defence, cannot be prosecuted cii- 
minally. It was a nile Inng obsu^rvcd hy the Romans, that 
neither criminal nnr civil cauHi^ could be tried in absence ; and 
hence, when a deiemler would not ■voluntarily appear in judg- 
ment, the only remedy left t4i the pursuer wa-s, to drag him by 
(tp^Ti force to the oourt, obtorto coflo." Krsk,, B. 4, T. 4, § 83. 

Officium nemini debet esse damziosum. — An office should 
inflict dniiingc or hnw upon no inie. The meaning of this 
nwxini is, that no one should he subjectc^d to lotvs by the dia- 
dwrge of an oflioe or duty. Thus, a tutor or curator, whoso 
office is gratuitous, is entitled to be indemnified for all that lie 
has dishui-sed on liehalf of his ward, in the performance of the 
duties of his office during its continuance. So, likewise, a 
mandatory is entitled to demand from the mandant all reason- 
nUe expenses disbursed by him, and the damage sustained by 
him in the exoeution uf the mandate, even although the mnn- 
agoment should not have been suecesaful or prospei-ous. A 
n^otiorwm yestoT ia in a similar jwaitiun ; and the fact that 
be takes the othce upon himself (unless his acts amount to 
needless and otliclous inteifei'euoe), makes no difibrcncc in 
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tills reHpect, between liim and a w^laily authorised mao- 
dator>'. 

Offidum virile. — An office of or beUmging to a man. Tbc 
office of tutor or curaior among the Romans being a publk 
office, none but a man could fill it, except in certain ciew 
■where, by the special authority and permiasioa of tlie Empwor 
(0. L 5, T. 35), women were allowed to asaunie the office ud 
perform its dutiije. This, and any utber office or doty whidi 
a man was appointed to perform, was termed ojficiutn, or mn- 
nu* virile. In Scothind, any one may bo named m tutor ^o 
is of full age, except a maj-ried woman, wbo, being lietwlf 
under tlie curatory of ber huKliand, caimol act as tutor 'laiin;; 
the subsislflnce of her nmrringe. 

Omissa et male appretiata. — Hiings omitted and emw^ 
outJy valued. See Ad miiissa, &c. 

Onme qnod in se erat.— All that one hai^l in his pomr; 
■everything that lie could do. Ersk.. B. 1,T. 7. § 44. 

Omne verbum de ore fideli cadit in debitum. — Eveiy word 
sincei"'"!}' fipoken will coiistituU; obligation. This phrase is 
taken &om the canon law, and expresses the difference wfakfa 
existed between its provimons and those of the civil laww 
the subject of pactions. By the latter, mere wurds or pPf" 
mineK liiul not the effect of constituting a binding obligatioa, 
unless aoroc act or deed followed upon the words, or ohIhb 
they were solemn words (such as those used in fitipuh(io),tiA 
recognised by the law as sufficient to constitute an obligatioo. 
Such mere words or promises were r^arded as inuin pa^ 
were not binding, and gave lise to no action. By the eano" 
law, on the otliar band, all words si>oken, and pi-umisea pwa 
sincerely and in eamest, were regarded m binding, and i^npl^ 
ment c^mld be enforced by action ; and thia is the rolfi f^ 
lowed by the Si-otcb law. 

Omni exceptione major^ — Beyond all esceptloa ; unezctf^ 
tionable. This is frequontly said of witnesses whose kn(W» 
character places their evidence beyond all suspicion. An '^ 
citance of the use of the phrase will be found in £rsk. B> ^> 
T. 2. § 20, 

Omnia grana crescentia. — All growing grain. Tlurbgt 
wliea constituted by writing dificrs in its extent accordini; h) 
the terms in which the grant is expressed. It may cither U 
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of ( 1) all prowiog ooras, iDcluding b&iley ; (S) of all grindablo 
mniR, which U held to mban thosu comn alone which aiv 
ground fur use within the thirl, and wliich the mill ib fitted 
tn }^nd ; or, (A) of a11 otrim hnmglil withui the thirl, wliich 
tnclades aU corns brought nithiu it for uno or con9uiit)>t, al- 
though not of the growth of the astricted lands. \Vheu the 
Utirla^ was of the firat of thcHC thrco kinds, the grant was 
exprt'sned in tlie wohIk of the phmMo. Thirlago being a mono- 
poly in favour of the miller, and a heavy burden u{n>u land- 
holders and feuara, was never regarded with much favour by 
tlte law, and is now nlmort unknown. 

Omnia rite et solemniter acta esse, — ^That all things wore 

done duly and in the usual manner ; or, that all things were 

solemnly done and will] the usual ceruui* >i)y. This is one uf 

the presumptions of law, and may In* illustrated by a rcfer- 

«D06 to the old prooedui% of giving satdne. If the inetrument 

«f sftsinc. proi^rly authc-nticatcd and recorded, «et forth that 

Msine Imd been given to tlie diaponoe u|>on production of his 

warrant, by delivery of the usual and necessar>' ayiubola in 

pw oon oe of witnesses, the law presumed that sasine was duly 

given, and that the ceremony usual in such a case had been 

properly oliservefL An objection that the ceremony was not 

obaerve<i,or that the prescribed sj-mbola had not been delivered, 

could not be listened to so long as the iustrument of saaine 

<tood unreiltioed, for it waa presumed that everything waa 

duly and aolemnly performed. This presumption might, how- 

trer, like all other legal presumptaona, be redaigned. 

Omikinin bononua. — Of all goodn, or efiects. A dLspoai- 
tJon oiiiuima U>iu)r}t»i is one by which the grantor convey.i 
tbe whole oatate and efiecta of which ho is posaesBod at the 
tunc of granting. Such a conveyance is rcquii-ed of every one 
i^rtaining the benefit of the pntccss of ccsBio, and until it is 
granted no cJitract of a decree can bo given which confers 
upon the applicant that Itenetit. A amve}'ance of this descrif)- 
tion i:* likewise required fi:<om an incarcerHtod debtor, who seeks 
to be alimented by his creditor under the Act uf Urace (lOttti, 
cap. 3^) ; and if he refuse, after being requeated. to execute 
Micb conveyance, he is entitled to uo aliment vliile so refus- 
ing, a Geo. IV. ua]>. ti2. § 7. 

Onera realia. — Kcal burdens ; which are burdens or in- 
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cumbrances affecting land, anil exivilrle from it Tlii7 are 
dlHfciiigiiii>lied from perKtmal burdens, wliicli only affect aodare 
exi^ble from the person upon, wbom they lie. A moglfl 
example may illuBtrato the nature of both. It is a coQUDoa 
enough pi-uctice, when lands are »nkl, for Uio KC'Iler not (u in- 
sist on jM^inent of tlie ftiU price at Uie time of the sale^ but 
to allow a part of the price to remain oa the hmda as a biu> 
den. If the balance 60 left be declared in the ttobine (or.oov, 
in the conveyimoe) to be a real lien and burden affecting i\a 
lands themselve!^, and as such be entei'ed upon the record, it 
i» a bui-dea for wliich the lands may be atUiched and sold, into 
wliose possession iwever tlmy may coma But if tbe bonlM 
of payment of the remainder of the price be laid npoa tiie 
purchaser alotie, and not upon the lands, then the burdea is 
perRoiial, aiid a anbw^quent jmrchaser &om him incurs no 1» 
bility thort^for, tlie laut1» not being aifected Again, a testator 
in conveying his lands to his heirs may declare that the coo* 
vcyancc i» granted under burden of the payment of certain 
legaciea If tlje declaration Vie in such general terms, it will 
only imjiose a pon!i>nal obligation upon the heir, and tlio lands 
would poKf to a purchaser from him free of any such incum- 
braiioe ; but if the testator deelares the spcoificd legacies W 
be real burdens afi'ecting the lands, and this appear frwn Ui« 
recorded title, then the landf; ore answerable for the flUDA 
whether they have been disjKined by the heir to a purchaajr, 
or been adjudged by the heir's creditors. In the former aeet, 
the legficies would be lost in the event of the heir's death or 
insolvency after havin;^ squandered the successi^tn ; in ih^ 
latter, the le^^acles would be indefeasible, so Ions' aa the lon^ 
romained. Pergonal burdens, it may l»e olwerved, are nd 
binding upon singular successors, but real burdens are; and 
all that is necessary to oont>titute a burden real, is im explicit 
declaratiou that it shall be so, and that such declajutiou sM 
appear upon the public rccorda. 

Oneris ferendl — Of beaiing a weight or burden. I1ii< 
was one of the urban ser^'itudes of the civil law, in rirtue of 
which the dominant proprietor was entitled to rest the weigh* 
of his house in whole or in part on the wall or pro|iorty of 
tbe servient proprietoi. There was this diatinctii^in betwwn 
tlie servitude lyneri^ feirndi and other scrvitudea, that as tiie 
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liiU-er tmly consisted in paii-endo, the servient proprietor was 
not tH)iii)<i tu do anything to mnintitin the dominant propnn- 
Ws right, while in the former, the servient proprietor wan 
hound so to kei'ip and ninint-tiin his pilhir or wall lu^ io be 
capable ofKUHtaining the dumiitant proprietor's bnilding^ whiidi 
rested npon it This servitude has been imported into our 
law, but the distinction between it and other servituden above 
ftllude<1 to, is not rcgardod A special contract in with u.s ne- 
cesaaiy to render the servient proprietor hound to maintain the 
jupport on whicli his mnghbour'a property rest& 

Ontis probandi. — ^Tlie burden of proving. The gcncmJ 

rule is that the party nutking an allegation must pn^ve it. 

Thos, the burden of proving a claim which ih deniefl, lies on 

the pursuer who advances or maintains it, and on his failure 

to do 80, the defender is assoilzied. The burden of proving, 

iyywev&r, sometimes falls on the defender, as, for example. 

vberc he admits that he owed the sum sued for, but alleges 

thftt it Las bceu paid ; in which case the proof of such |Miy- 

xnunt is incumbent upun hiiiL IIiih rule dues not apply whe-rc 

there is a legal presumption in favour of the allegation n^nde. 

So, in the payment of a debt made to a minor himself and not 

lo bis curator, action is competent against the debtor for re- 

p^ment, on the ground that the payment mado was to the 

latba of the minor. In the ozdiiujy coAe the minor would 

be bound to prove the lesion averred, but as the law prexumett 

«U snch payments to be in lesion the rule does not apply, and 

therefore it falk upon the debtor to show that there waa mi 

lesion, but th.it the payment was in rem ver»um of tlie minor. 

Ope et consilio. — By aid and counsel ; equivalent to aid- 
ing and abetting, or art and |tart. Any one aiding and abet- 
ting another in the comraifsion of some crime is himself regarded 
as criminal in tliat matter. " By art !» understood the man- 
date, instigation, or advice, that may have been given towanls 
committing the crime ; pnH expresses the share that one takes 
to himself in it, b}' the aid or assistance which lie gives the 
criminal in the commission of it" "The Roman law aifinna^ 
that & bare advice, though without doubt it descrvejt ciensure, 
Infiars no proper crime against ttie adviser, unluMs it l>e also 
proved that he has giren actual assistance. But tliia doctrine 
bM not been adopted into the Uw of any other nation." Ersk. 
Kit 4.§p0, 12. 







ope eiceptionis. — By force of cxeeptron.^ An exception is 
a kind ut' dofoii(M>, hut tlie distinction Ijetween defeiiues aiid 
exceptions is ptactically disregarded in the practice of our law. 
In the civil law (where it originRted), an exception was a rea- 
son flict fortli by the defender, why ho should not he coiidcumcd 
to pay or perform that which the ponaier denied, foiindcil upon 
some equitable firound, and of which the strict law conid take tK 
cogDizanoe. For example, by the civil law no question was modt 
as to how a stlpulaiio arose ; its existence, if admitted or prove 
was sutHcient t'O entitle the stipulator to aotion thereon, aiic 
decree agiunst the prouisijur. But many exceptions mi^t l> 
stated by tho proralBsor, ou aocuuul of wliich the Btipulat 
could iw defeated on otjuilAhle gmundw, although at strict la* 
he was entitled to, judgment. It might be excepted, that tbz^K 
stipulation was forced or extorted from the promiasor ""■'— — ^t 
fear (fiox^i-pflo mefnn cau^ni), or that tlie sum for which the 
misaor had given his obli;;^ion had never lieon paid to 
(exceptio non numeixttm pecunUs). When, therefore, an 
oeption was pleaded before the Praetor, he inserted it in the fc 
muUt which he sent to the jud^x who tried tho case, and 
that formula directed decree to be given, except (or imless) I 
stipulator had been guilty of the fraud, &c. averred, hence 
the naino of exception. Even in the time of Justinian, bc»"»-j 
ever, the word came to mean, a6 it does with us, any defon.cs 
other than a denial of the i-ight of action, urged by the defeu)- 
dor lieforo tho magistrate or judge. A single instance miy 
illustrate the distinction between defence and exception, m 
hold in Scotland, although, as wo have said, this distinction 'a 
]»i-actically disregarded. If A. suing B. for the price of certain 
goods ordered hy and delivered U> him, bo met with the state- 
ment that the goods were never either ordered or delivered 
thLs is a defence ; but if B., admitting the receipt of the goods, 
pleads that he has already |>iiid the price thereof to A., this tt 
an cxcejition. For an example of the formula of the civil 
Uw, see JiuU^n dati. 

Optima fide.— In the best faith. 

Opus manoflictuitl.- — Artificial work ; in contradistinctia 
to tliat which is natural. Thus, an embankment or hulwfl 
reared by a riparian proprietor to prevent the inimdatioQ of 
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his land in the event of a flood, is optts manufactum, as dis- 
tinguialied from the natural bank of the river. 

(tesibos nsn&nctaarii inhsBret, — ^A phrase implying that a 
right of liferent is a right personal to the liferenter, intransmis- 
sible, and ceasing upon his death. A liferent right, which is 
either legal or conventional, is one which entitles the holder of 
it to use and enjoy the subject of it during his life. The legal 
liferents are terce and courte^ ; all others are conventi()nal, for 
the subdivisions of which see Ersk., B. 2, T. 9, § 40, et seg. 
The right of liferent is intransmissible ; and although an assig- 
nation of a liferent is common enough in practice, yet such an 
assignation does not convey that right itself, but merely the 
benefits arising from it Accordingly, an assignee only enjoys 
ihe fr^ts of the subjects Merented during the cedent's life^ and 
not during his own, if he be the survivor. 
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Pacta dant legem contractni. — The stipulations of parties 
Coiifititute the law iff the cnntract. T]ie intention of Uie par- 
ties to a contract, and the element into which they have 
entered, is tho rule upttn w]iich the law will proceed in enforc- 
itig fuIGliiieiit of the ubHgiLtiuiiN itmlttrtAken, even where such 
agmemiint is contrary to the general rule of law rt^rding 
such contracts. Thus, in the contract of partnership, the rule 
upon which the law proceeds in regnlating the rights and obli- 
gations of th« partners in. that each partner is entitled to an 
e()ual share of the profits, and is liable for an equal proportion 
of the losses. But if the parties have stipulated that their 
|)roportions in the pixjfit aud loss shall not l>e e<pial. Oio temia 
of the contract will afford the rule for its enforcement So, 
agtuu, although the rule of law is. that the ri.sk attaching to 
a Biibjoct sold but not delivered lies upon the purcliasor, yet 
the law will reengnJse the risk as lying upon the seller, if that 
has been the bargain between the parties. The law refiises to 
recognise the conditions and terms of a private contract only 
when they are illegal, against sound policy, or contra bonm 
mores. See L^x coriti'actug. 

Pactifi privatonun non derogatnr jnri communi. — Tlie com- 
mon law is not derogated from by the private ctmtract of 
individuala, Thia majdm of the civil law imports, that no 
private bai^jain or arrangement between individuals can vali- 
date any contravention of the law, or render that valid and 
binding which the law declares to be invalid and ineffectuaL 
Tfios, an agreement not to object to an obligation for a debt 
incurred at gambling, docs not validate the ubligatiou or bar 
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objection, bccUBB the fixed rule of kv is tbAi fnidi obligations 
cannot be enfoned. Nor^ in Like inaiincr, will such an i^px-e- 
ment x'slidato an obligation which procoedji oh turpriH tntiaam. 
All agreeineDt by a niarned woniaii, that «he U'ill not objoct, 
on the ground of hor being a wife, to a [«rs<>ual obligation 
which she has incurred, will not sustain an action brought 
upon that pcnoiiot obligation ; and a tarther illmtration of 
ibis principle will be found in Ersk., B. 2, T. (i. Jj 50. 'ITiia 
niaxim may be r^;arded as in a great meatiuru the counterpart 
of the preceding one. and applies merely to all contracts which 
are in thonuielves illegal, imitolitic, ov contra bonos vn&itia. It 
in not therefore to be I'egarded as absolute, for there ace some 
legal provinions which may be tlerogated from by private bar- 
gain. Thus, it hajs been deci<led thai an obligation by a ffarty, 
Uiat he shall be satisfied with the evidence of one witness, is 
hindnig. although the rule of law is, that one wrilnees is insuffi* 
cient to prove anything. 

F^tis privatorom publico juri derogari neqnit. — Another 
tuode of expre»tLng the preceding maxim, not unfrequently 
used. 

Factum. — A bargain, agreement, or paction. A paction is, 
in the civil law, defined to be. "' the consent and agreement 
of two or more persmi*! in the same nmitor, or regarding the 
same tiling" iJig. U "i. T. 1 4, 1 i. 

Pactmn corviniim de hareditate viveutia — An agreement 
concerning the succewion of one still living. Among the Ro- 
mans, any agix-emeot on the ]*art of an heir to sell his right of 
niiocefisioa during the life of hi.s anccBtor, was forbiddnn aa 
cijntra boitoa rrmrvw ; an also waa any obligation which wu» to 

discharged by the hair out of the succession of his unc^>stor, 

len this had devolved upon him by the anccstorii death. A 
tlitferent rule obtains in Scotland and England, where it is 
(toito lawful for the heir to dispose of hia apea tnuxxsmmia. or 
to bunieii thM Huuewwion by a puHt-obit. Any want of favour 
with whioh auch transactions are r^;arded, arisen purely from 
their inherent indelicacy, and from the offence they give to 
ri^hl moral feeling ; but they are aa effectual as any uther kind 
of l^al obligation or traiisferonce. 

Pactum de assedationo facienda et ipsa assedatio lequipa- 
rantur. — An agi-eemcnt or bargain to grant a lea»e is et^ual to 
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th^ leane itself IT a landlurd entera into a foissive of lease 
with one piT>posing to become bis tenant, binding himself to 
let the lands, and to execute a regular lease at a future period, 
the miiaive u as biudiui^, if possetision by the t«a&ut followed 
upon it, as the }e»HK wonM h»ve been if tlien executed Bei 
inUrveTiiua, if to a sufficient extent, haa, in this respect, the 
8ame effect as powtession. Tims, iraprovemeDts made npun 
the land on the faith of such missives, if made in the know- 
ledge of and without obstniction fix>ra the landlord, will give 
effect to an informal or irregular missive, although no posses- 
sion Ims followed upon it, where the term of entry does not 
arrive until aflertbe date of the improvements. Such miasivec^ 
however, even with m intervejitus, are not sufficient to secure 
to the propoidng tenant the lands or farm ho has taken. For 
if the landlord should thereafter let the lands or (nnn, and 
give possession to another tenant, the fii-st has no preferable 
claim on which he could deprive the se&>nd of possession ; he 
has merely an action to enforce implement of the missives, 
fitiling wliich. for damages on acooiint of breach of the contract 
thereby entered into. T\iis maxim only appUes to those oa^es 
where, upon informal or imperfect missives, possession has fol- 
lowed, in which case they are ae binding u|)ou Iwth landlord 
and tenant as a regular lease, seeing that they contain all the 
conditions of the lease, and that they ha,ve heen act^d upon. 
The maxim, as here giveu, is sumetimce written with these 
additional words: " praecipue »i jKutse-mTlo sequainr" — (Specially 
if posseasion follows. 

Factom d6 non peteudo. — An agreement not to seek ; i«„ 
an a^p^emeiit by which the creditor in an obligation binds 
himself not to seek or to enforce ita fulfilment; forming one of 
the well known exceptions of the civil law, and thence im- 
ported into Uie law of Scotland. TUia t^-eement might either 
be absolute or temporary ; in the fonner caes it operated as a 
renunciation or discharge, and absolved the debtor from his 
obligation. If the agreement was merely temporary, its effect 
was only that of slsling execution u[>on the cnnlitftr's diligence, 
until the expiry of the time during which the creditor had bound 
himself not to seek perfonnance. In treating of the defence 
afforded by this paciuvi'. Stair says, " If it be only temporary, 
for a short time, it doth not exclude a decreet, but only the 
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]»ivsr>nt eflfect tlieredf, whcrc'liy the decreet is fiTanted oondi- 
uooally, to pay or perfonn at tlie tiiue to which the delay is 
granted ; hut it makcth the pumuer liahlo to the expeiuic8 of 
plea, pliis jrei^uU) if.mi>inv (that ib, of having sought hoforu tlia 
agroed on time). And, l^ing dihitory, it must be iDfiinntly 
verided ; yet^ if it be a long dehty, it will procure a time to 
prove it, and will altsolvc the defender from that process, sec- 
iug he iR not obliged Co lie under the* process for to long delay, 
and therefore a new citation will not revive that process ; yet 
it will nut hinder a new procuss to be raised afler the time of 
delay is poht." Stair, B. *. T. 40. § 31. 

Bactum de quota Utia. — An agi^eemejit for a share of the 
nibjoct of a law-Huit This is an a^eement made by an ad- 
vocate or^aw is^ul ,to recvive, iii irtum for profeeaional wcr- 
viues, a portion of the siibJL'ct of'the suit iuHtead of tlie usual 
feeft. It is regarded aa an illegal contract, and is void at com- 
mon law ; and aooordingly. in the case of Joim^O'n, Ist Feb. 
IS31, an agreement entered into between an agent and his 
dient, to the etfix^t that if a certain miit was liuct^^'fMlHil, iUv 
agent should receive the Ijall" of the property recovered, and. 
tf unsucocssful, he should charge nothuig for his oul^y or 
trouble, wtm held null, und the action raised upon itditunisaed. 
By the Act 1 50-1-, cap. 21 fj, it was enacted, th:kt any member 
tif the CoJIego of Jvistice (extended by practice to practitioners 
hcrore the inferior courts) who should purchase any property 
&t the time funning thu subject of u liLW-suit, shuuld lie pun- 
ished by deprivation of office, place, and "privilege. The 
ODunte of decisions lia.s l.iecn to sutjUitu the purcliuse ivs valid, 
ami ti) n?gard the penalty aa the only Hanctiou of the Act 

Factum de retrovendendo. — An agreement cohceraing the 
selling hiick of a subject. This paction of the civil law was 
one which could etmi[K!t*-ntly be adjcctexl to a contract of sale, 
and by it the seller reserve^l right to himself to purcliase Imck 
that wliich be had sold within a certain time, 'lliere do not 
appedr to bo any examples, in the law of Scotland, of Ruch an 
agreement being made with regard to the sale of moveablea ; 
bat there are instances of such agreements in rofrnviico tft thn 
repurchase of heritage. The right of pn>emi)tion ruservnd by 
a superior Is au example of tlus paction, ditfenng from the 
agreement of the civil law, however, in this, that it is not 
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limited to ft certain tirao. but may he exercified sooner or later, 
9A the vafisal may wish U< rctniii or dispose of tJte fiubject, and 
that the exercise of the right in not dependent upon the will 
merely of the superior. a» it was upon the will of the seller. 
Another illustration may be found iu the right nf reversion 
which the debtor under a wadset had, altliough there, again, 
the revei-aer mipht redeem his subjects, even after the lapse of 
the prescribed time, and at any time before declarator of the 
irritancy. 

Paction donationls, — An agreement to gfive in donation. 
Such (ui aj^-cemt'Dt confers uptm tlie donee no right in the 
subject agreed to be given, aa tho donor continues pniprietor 
until delivery. The donor may, therefore, oven gratuitonsly, 
give and deliver it to another, who thereupon becomes pro- 
prietor. Tliia paction, however, ncoording to Erskino (R 3, 
T. 3, ^ 00), confers upon the first donee a jii» ad rem., in re- 
spect of which he may sue the donor for performance, or da- 
mages for bi-each of agreement, if performance be refused or 
be rendnred IiiiiiiiHsiblH by the act of the donor. 

Factum illicitiun.~An illegal agreement or contract. 
This term is applied generally to all contracts which are con- 
trary to law. contra honos mores, or oppctscd to the principles 
nf tumiid policy. No contract, which can be Hhewu U^ belong 
to this category, can be legally enfoTcod. Such, for example, 
are contracts entered into, or obligations granted ob iwrptm 
cawmm, obligations arising from letting or gambling tranaftc- 
tions, the pacUtm- de qw>ta litis, contracts imposing restraints 
on marriage, &c Although such obligations cannot Ijo en- 
torced, yet wlu^re tliey have been fultillt'd no action will lie 
for restitution, for the same illegality which bars the right to 
enforce, liars also the right to claim restitution when irople- 
meut has been mode. 

Pactum legis commissorisB. — An agreement, under which 
the sellur, in a contract of sale, was entitled to the benefit of 
the Ux c<ynnn.i93oria. The lex commismria was the name 
given to a clause often inserted among the Romans in condi- 
tions of Siilo, wliereby the seller reserved right to himself in 
rescind the sale, ii* the purchaser did not make payment of the 
price of the subject sold within a certain time. Tliis condi- 
tion did not make the purchase a conditional one ; on the coi.- 
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tnuy, the uilo vas regarded as abmluie. but ttubjeot tn 1>e rc- 
sdndiMl nt the plcasnra of the seller, if thu price was not paid 
by the time speciBed ; and, accordingly, if the subject was 
destroyod or lust before tho ainivjJ uf the Agreed on term of 
pAyment, the ices fell upon tho purcbaficr. It was neceesary 
for the HcUer, if he iutcnded taking advantage of his right 
under this condition. In intimate this to the purchaser as soon 
as the condition was broken. If ho received or claimed ativ 
part of the purchase money alter the day agrecnl upon, be 
thereby wtuved thu right which tlic leic cmnm^^f<foru^ conferred 
Qpou bim. It was tisnal to ioKert in this clause an agreement, 
that if the seller had to sell the fmbject again, the firet pur- 
cbabi?r, (who bad failed to make pa^niient) should be liable for 
any diirvrcneo which might arise between the price at which 
he had bought it and that which it brought at the second sale. 
The pactwn Icffis comraisisoria was intended solely for tbi- 
benetit of tho seller, and could not be enforced against his will 
by tbe buyer. 

Pactam legis commissoriffi in piguoribus — An agreement 
giving to the pktigce the benetit ot" the Ifj; oommismvin in 
coratractA of pledge. The lex commissoria in pledge, was a 
condition attocbed to the contract, under which, if the pK^ger 
failed to redeem tbe subject pledged within a ceitnin tim«, his 
right of redemption ceased, and the pledge became the abso- 
lute and irrcdi-emaliln proj^rty of the pledgee. Tliis condi- 
tion, at one time very c*^mn»on, was, at a later period of Uie 
history of tbe civil law (a.d. 326), declared to be illegal by tbe 
Emperor Constantine. In Seotland, under the Pawobrtiking 
Actfi, a subject pjwiged is fori'eite<l if not redeemed witliin a 
year, or, on certain notice being given by tho pledger, within 
fifteen months ; but even after that period, and at any time 
before the pledge has been sold as forfeited, tlic pledger has 
the right of redemption on making payment of tbe sum ad- 
vanced, with the iiiten;st which may be due thereon. 

Facttun Uberatoriom. — An agreement whereby a real 
right i« departeil from or restricted, Such agreements would 
seem to form an exception to tlie general rule, that writing 
muat interveoc in all that relates to land, in order to bar the 
power of resiling. Accordingly, it has lieen held tluU> a mere 
verbal obligation, followed by no Tvi itUnveiUus, agreeing to 
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aher tbe dectwm of the otbei^ ' If a biD batb been pte- 
BBBied and refowd, tiie tAack ai the hilh oo^i to retain the 
bill; and if another biH be pneented, be ought to fibow the 
Ofdinarr the leAiaed biO, tint if the aev biD ooatnin now 
ouUer of &et. he may pan or re^nae ii ; bat if it only eon- 
tain ner afgomentR of lav or reaeaa, urging the fisrmer poonts, 
be may not poa. bat by a meetaig of three, or by a report io 
the IxmlA ; fur par in jtarem man kah^ iviperhtm.* Stair, 
B. 4, T. 1, U CS 

Paraj^ieniaiia.^ — Tbe came given to those moveables 
wiiicfa, notwithBtaodittg the maniage, renuun the wlo property 
'if tbe wife. Tlif^ indudi; bin* wearing apparel, jewels, all 
omamentfl proper to Iier person, kc, whidt were herB before 
the maniage, and ^fU of & amiUr character from her htisband 
made 1x;foro or on the marriage-day. Such effects are not 
Kubject to tliu liusliBJid s right uf »ihiiinmtratioD, nor can tbey 
be attached by the diltg^nco of tbe liusVund s creditors. They 
may be impltfdpBd by tbe wif4> in t^ecurity of bcr hiutband's 
debt vitliout lis oonsenfc, but she cmuiot validly iiupludge 
thorn urithout tiis consent in ecciirity of her own debte ; witli- 
out such conaent the impignoration in null 
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Parata execntio. — A prepared or completed diligence ; ono 
on which tlie creditor may tnatantly proceed to o]ierat€ so ns 
to obtaia pajiuent, or t'tUfilment of an uljligation from his 
.lobtor. Erek. B. 3. T. 4. § 15. 

PU68 Ctuw — Literally, tbd pMTs of the court, Cnrut 
WM tho place or court where the superior exercised his juris- 
diction orcr hia vnstuds ; and tlio!«o vimsals being aliko subject 
to him, aiid lying unrJor the same obligation to attend hift 
cuurt, were therefore atylod intrea or peers. The pares curitf: 
bicludod all the vassola holding of the same superior. Tboir 
jvesencc wiw, arconiing to the ancient law of Scotland, so 
essential to th(^ voJiility of a feudal grant, that it wan voirl 
without it Wliere tlie superior had no (»ther viujsal than the 
"iMi to whom he was making the grant, tlie vaKwUa of the 
neighbouring superiors wore ailnntted to supply the phux} of 
the jvzrwf curiis. The p<tre8 bad also the power of judging in 
niodt caaea falling wittuu the juri^ction of thcLr superior, 
whether civil or critniiial, fnjui whencii, says Erskine, (B, 2, 
T. 3, § 17), *'the right wliicli we retain to this day, of being 
ttied iu criminal prosecutions by a jury of oar pares ur peers, 
derives it« original" 

I^es cnrtis — Tlie mcmlwrs of the superior's court ; but 
(jtiieraUy written /xret cMrtffl. Tlie tei-m cw-th is very rarely 
«Hed in the sense of court, — being almoat invariably uswl U.» 
Bignify tlie whole d<»main over which the sujierior exercised 
joriwlictinu, as well as that juri-sdiction ItwIE An example of 
its being used to signify the superior's domain, will be found 
in Ersk. B. 2, T. 4, § 5. 

Pari paBsn — In equal grade ; eipially. Wlien creditors 
cl&iztitng a common fund smd competing as to their rights of 
preference, aa in an action of multii>kpoiQding, are preferred 
to the fund e«iua]ly. or share and sliare alike, they are said to 
Iw prt'ferred jHtri jhishu. Where one of the claimants is pre- 
ferred to the fund to the extent of bis chiim, be&>re ail tlie 
other claimaiits, he Is said to l>e prcfeired pnmo loco. 

Paries oneri ferundo, uti nunc est, ita sit — The wall for 
l>earing the tmitlen, as it now is, so let it be. lliese were the 
words used in the civil law for constituting the urban servi- 
tude onerU fereiuli, and under which the servient proprietor 
was bound to kocp the wall on which his neighbour ' tene- 

p B 



PARS 



336 



TAItfl 



nient rested, in such a saificient state of repair, aa to cnson 
itfi suppoTting the weij^lit laid upou it. See Onerie/ermdi 

Pars contractus- — Pait of the contract Verbal consen. 
sua] contracts ar;; binding upon the contracting parties imni'' 
diately upon thnir consent* being interchanged, and neither 
of tticm can afterwards reailo from the transaction withool 
subjecting himself to damages for breach of contract Bat if 
it be agreed that their contract dhall bo reduced to writiiig, 
such i^reeraent being pars cojiiractMs, the contract 'a Dot 
finally entered into nor does ti become binding, tmtil tin 
writing has been executed. The law regards such a stipula- 
tion as a resan'ation of the right to resile, and, consequently, 
either of the parties may resile at any lime before the execation 
of the writing. Even in such a caae, however, the right fti 
resile is cut off, if anything baa been done by the parties or 
by any one of them, in the knowledge and with consent of the 
other, in dependence upon the contract. The parties have no 
power l« resile where fufi non ent intet/nt. 

Pars ejusdem negotii — A part of the same business or 
transaction. Where an obligation is undertaken conditjoncl^, 
ic> cannot be enforced until tlie condition be puritied, norcu 
a defence founded on the failure of tlie condition be disregard^, 
because the obligation and the conditi4>n are parte* r/Twiw* 
negotii, and must bo considered together as forming the cm- 
stitnent parte of one transaction. In considering wheiber 
stntoments made by a party under a reference to his oatli i» 
intrmsic or extrinsic, it is of im{x>rtance to ascertain whfltiHT 
Buch statements relate or do not relate to partei negotii K 
they do, thyy niuwt \>o roganlod as intrinsic qualities of tlie 
oath, and binding in their eftect on the party refen-ing. '[Tins. 
if the pursuer of an action wliich has been brought forpov- 
ment of goods alleged to have been furnished to the defendCf 
refers the qucstinn at issue to the defender's oath, ami be <fc* 
pones that he LHtught the goodi; at the price libelled niul 
received tbcro, but adds that he paid the price to the punuer. 
such an addition in intrinsic, and must be n'ceived as part oF 
the answer to the question referred ; the fiale and delivery <d 
the goods, and the payment of tlieir price being parts of thi 
one transaction, namely, the contract of sale between tbe 
partiea But if the defender, instead of deponing tiiat he pud 
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the price of the goods, depones that he does not owe thu sum 
Bued for hecausu he holds a counter claim againat the pursuer, 
such an addition ia oxtrin&ic to the nuittor referred, luid must 
be set up by the defender aliunde, not by liia oa-Ui on refec^ 
eDoe. Tlie cJfl-im of com|>eD8ation is not para ^u«£em w^oiii 
regarding which the reference was mode, but part of another 
■ad totalJy di^rent trantULction. 

Pan fdzidi — Part of the ground or soil AU tho»» things 
wliicli ary in the soil as well as those growing upou it, or im- 
moveably fixed to it, are reckoned partfi of the soil itself. 
Such, for example, are houses built upon the ground, trees, 
uiizutnLls, && ; and these being regarded as parts of the soil 
deaoend to the heir and not to the executor. Farther, a oon- 
vejranoft of the land carries all these as jtarts thereof, although 
not specially mentioned, hiduatrial crops are not considered 
parU» fu/tidi, and therefore a conveyance of lands will not 
carry them : they belong to the sower. 

Para jodids- — llio part or duty of the judge, lliis refers 
to the duty which the judge is bound by his office to perform, 
whether it has been urged upon him by any of the parties to 
asnit or not TIius, if an action ia raised for payment nf a 
sum of money due oh tttrpem cauaam, as, for example, for thn 
vmgea of proHtitution, it is ^imrti judicU to dismiss the action 
whether the defender haa apjwared to plead this defence or 
aot In like manner, a judge should refuse decree for those 
items of an account which arc struck at by the Tippling Act, 
although the defender should not plead the statute, for the 
judge is bound to carry out the intctntion of the legislature in 
roprwsing an e\nl. the existence of which is considered as 
otHnmous to sound policy. Kverytliing which a judge should 
do in his capacity as judge, and without reference to the pleas 
>tf partiits in the suit before him ia included in the phnuw 

Parte inaudita- — One party being unheard ; a case ai^ued 
upou the uiio Hide, but not on the other. " Ministers lawfully 
provided to benefices, are secured in the enjoyment of the 
tithea belonging to them, against all grants, made or to be 
made to their prejudice, even In parliament, jMvrte imtwlita ;" 
(Knsk. B. 2, T. I f^, § 1 1), that is, ministers cannot be deprive<I 
of their tithes even by an order of parhament, until they have 
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lieen heard in support of tlieir right, or until an oppfirtUDiiy 
has been atfbrded thcni fur being heard. MHiere a deci>» > 
pronounced ngainst a defoidei* pttrte inwuditOy i.(., witluwt 
his ftppoAinng or being heard on hie defence, he nwy he n- 
j>onod at any time Itefore imploment of the decree. 

Parte noD. compareiLtd-^ — A party not having sppeind. 
ITie effect of non-compearanee in a cavil suit after citatioii is 
the same, for the time, as a confession thai the fiinn sitei! for 
is resting owing, and on tSiis implied confiwRion decree i» iiio- 
nuuneed agaiost the defender. The defender may subac^OimtlT 
lie rfptmed, and elide the presumption raisL-d against liin 
through his non-eompeanmoe by proponing a defence, which 
is not weakened by his previous absence. In criminal pnm- 
cutiong the effect of non-cnmjiearance is different It raiss 
no presumption of guilt of the spi>eific crime chained, acdcwh 
not warrant sentence being pronounced on account of tbi 
eriuie in the absence of the accused. Such absence, ) 
constitutes the crime of cont*?n3pt of the Crown, and di*^; > 
for vhich the accused undergoes the aeutence of ouUiviT- 
See Fiitdxir farin »*', d'c. 

Partes beneficii — ^Parts of a benefice, or living. Sair, 
B. 2, T. 8. § 35. 

Partes rei sunt favorabrUores- — The condition of a i^- 
fenderis more iavourahle (than that of the pursuer.) Thisiin» 
from the fact that the law presumes the claim made upot^ 
defender to he unfounded, until the pursuer has sub&r :■ ' 
his claim as a jufit one. Acconiingly the defender is nvi 
to prove his defence nntil the pursuer lias made out bis t^. 
for until then the legal pi-esumption in altnguthor It 
of the defender. Tlie sajne presumption holds, if po&sii 
stronger degree in ciiminal prosecutions. The panel it |i* 
sumed to be innocent until he lias been jn-oved guilty, and M 
is not bound to iulduoe a single witne«fl tending to prcff«bi* 
innocence until the prosecutor has proved his guilt If Ok 
prosecutor faila in establishing this, no matter how suspkicA 
the circumstances may npjieai- to be, the |miuo1 is en^Uod'tt> 
an acquittal without any oxplanatJon from him T(^rtliitgUwi*i 
circumstances. 

Partes soli — Parts of the ground or aoiL See ParftJttfnAl 

Particeps fraudis. — A partaker or partner in the fraoi 
One who luis been a [mrty to a fraudulent transaction coutiiki 
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iu> benelit under it Thtxs, if a bill hoe been obtiuned throngli 
fraud, tliftt will fomi a valid defence to any action or diligence 
nusud ii{)on it by any one wliu whs a jMirtaker in lliu fraud. 
But if the bill has passed into the hands of a Imtui Jubi 
and onerous indorsee, the previous fmud, to which he was 
im party, will not affect liis riglil tu sue for and enforct* 
payment of tho ituin conttiined In it. Again, if a erelitor 
on the «8tate of an iniiolvent debtor, while appearing t<» 
the other creditor to accept of a composition upon his debt 
equally with tbeni, stioiild ai-r»n^ u'ith tlio debtor for fiill 
fttymcnt of his debt, such an arrangement being one in de- 
iVsud of tlte other creditors, cannot be enforced by tluU. credi- 
tor who partici]>ated in it ; and in any action raised upon it. 

plea tliat it procoods upon a fraud may be suceosslully 
tain«d, e\*en by the debtor, who was himself eijually in- 
volved in its [lerfetration. 

Fftrtna sequitor ventrem— Tlic nffspriu^ follows the mo- 
ther. AiKetssitiii is one uf tlie niudes in which property ifi tu>- 
quired, and is either artificial or natural. Artilictal accession 
b that fuldilion to property which is the rcsuh of human skill 
and industry ; while natural iiocension 'is that which hnman 
skill cannot produce, but which procetulis a.'; the result of na- 
tural laws. The young of cattle is of the latter cla^, and 
bdonjjs ttn an acceaaoTy to the owner of the niuthcr at the 
time of the birth. The same nili^ applied, under the dvil law, 
Ut the oHspiiiifj of a fem.iie slave. 

Pater est quem nuptis demoustrant — He i» the father 
whom the marriage indicates to be so. All children l^oni in 
wedlock are presumed to be the legitimate children of tlte 
fitubaod and wife, but tliia is a preiHimption which may be 
redarjfiied. Formerly our law demanded, in onicr to overturn 
the presumption of legitimacy, a pnwf amounting to this, that 
it was physically impossible for tlie hoabond to be the father 
of the child, in respect cither that he was impotent and in- 
capable of procrcfttion, or that he was absent from bis wife, 
and coiil<l not jiossibly have hatl access to her during the period 
of gestation, which is ibted by law to be not more thaji ten 
nor less than six months before the birth. Tliis rule of law 
haa been considerably relaxed by the more recent decisions upon 
tilt: point. It may now be regarded as settled, that the Court. 
in deciding whether llie child born in wedlock is the cliild of 
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the husband, will take into consideration, not only soah evi- 
dence an will tend, in conset^uence of tlip liusband's impotwity 
or absence, to prove that this is a physical impossibility, but 
also such evidence of the relative position of the parties, tbeir 
habits of life and conduct, their statements rt'gj»rding the point 
at issue, and, indeed, any competent evidi-nee tending to in- 
duce a moral certaint}' that the child is not the issae of tb 
sjKjuses. (See Fiuser's Dom. Rel. II. 2. and autlinrities tJim 
citotl.) It is not sufficient, however, to overturn tltf preRaaip- 
tioa of legitimacy, that both husbjind and wife shall dedire 
the child to be that of another than the liusbnnd, unless sucb 
doclaration is corroborated (iliuiule, brcausc it might Ijc thuir 
interest at the time to make Riich a declaration, to tlie prtjo* 
dice of the legal rights of the child as tbeir own legitnntd: 
fiflspring. In such case the law constitutes itself the guanfiai 
of the child's rights, and requires the clearest evidence <rf ll* 
illegitimacy before declaring it to be so. This maxim has no 
application in the case of a child bom out of wedlock, kt 
whose alleged fiither subsequently married ita mother, /wwt 
7th July 1S35. 

Pater patriss. — Father of the realm. "In default oflu- 
toTO-leptini, there is place for tutors-dative ; who were, byU* 
Roman law, named by the ma^Ktrat.es, but with ith lir tk 
King alone, as pater patrice, in his Court- of Exchequer." Etti 
B. 1,T. 7. § 8. 

Paterna paternis — Kstate sucoeeded to through Uie ^ 
tlier descends to the fhtliere heirs. See Matemft tfr, 

Patrem seqaitor sua proles- — His oflspring foUowK the 
father. This has reference only to the right of succesaon 
vested in children, who, if their father has not otherwiw ^ 
lidly disposed of his property, are entitled to succeed to ^ 
estate to the exclusion of all others. 

Patria potestas — Tljis was the name given to that pofc'" 
which, under the civil law, a paterfamilias had over all tli« 
members of his family ; the family including his wife, childRfi 
and grandchildren, as woU as those who became roembos <^ 
the family by nuuriage or a<loption. At one time tliis power 
was very extensive, for under it tho paterfamiliaa could k\\ 
abandon, or put to death any member of his family ; but sub- 
sequently it was much limited, and ultimately it gave tlui 
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hia own any projierty which was acquired tjr succeeded to by 
I a member of the taniily. 

Patrimonio ejns abest — That which is waiting from a 
persona estate. Aiiy thiug which belongs or is due to one 
person, which ifi abstracted or retained by another falls withia 
this description. An article which has been stolen, a debt 
which is due, expenditure on behalf of another as by a mandatory 
or «<^fw>ritmj7««tor not reimbursed, are instances of what this 
phrase includeii -, they are all wanting, or absent fi-om the 
ca-cditofs estate, i.e., hia estate is miuus theii- value ur amount. 
Sao Ei ahest. 

Patronom faciunt, dos^ sedificatio, fimdus — Endowinent, 
bailding. the lands on which the church is built, oonstitute 
I the patroa " There stood tlie like relation betwixt patrons 
^Hfed kirk's patronate, as Ixitwixt patt'ons and libertuies (freed- 
Wmeai), the ground whereof waa an eminent good deed done by 
the patron or his predecessor tu that kirk, especially those 
acknowledged in law, patnmuJtt, faciunt, (icw, cedrjU-nth, fun- 
dus; signifying the building of the church, or giving of the 
stipend, or of the grounds necessary for the church, church- 
yard, inause or glebe, were the grounds for constituting the 
patronage, which were suflicieubly iustructed by the custom 
of the kirks, acknowledging such a patron," Stair, B. 2. 
T 8, § 27. 

Peculinm — Pwiperty. A wife's parapbomalia, aa also that 
estate which she possesses aa her own, exempt from the jus 
marili, and &om her husband's right of administration, is 
called her pcculiurti. Bell gives this name to all property 
whidt by custom or special gift is appropriated to the wife, 
aiid that in regard to which the husband, while solvent, has 
ivnounced his marital rights. For an uuuioeration and expla- 
nation of the different jteculia of the civil law, see Boiia oaa- 

Pendente lite- — During the dependence of the suit For- 
nieriy, if one of the parties to a suit assaulted bis opponent 
during the de^wndence of the »iiit. or wan accessory to such 
awaalt, he was punished by the to&a of his cause ; but the 
statutes under which this penalty was inflicted were repealed 
by the Act 7 Geo. IV. cap. 1 9. Such on assault is now pun- 
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isbdd in the same way as any other afisatilt ; it has uo eBect 
iLiu tbo 4]cciBion of the suit. 

Pendente lite nihil innoTandmn.— Nothing >» to be 
changed (hiring the dependence of » ftuit When a. subject 
once becomes liti^oua, i.e., becomes the subject of judicial dis- 
cussion, neither of the parties can affect or prejudice the other's 
rights by any act done by him in reference to the suVijcet of 
tbe suit : all such acts are ineffectual in so far as his opponent 
is concerned. Thus, it' a pui-suer seeks reduction of a convey- 
ance of lauds executed by him in favour of the defender, th^ 
defendt^r cannot avoid the consequences of the acliou by con- 
veying the lands even onerously to another party. Such &. 
conveyance will h; ineffectual na hi a question with the pur~ 
Rucr's rights, who, if he be suctw-ssful in the induction, will I>^ 
entitled to recover the lands from the purchaser. This maxiu». 
" applies only to things done by the debtor or defender in tli^ 
action, wliicli tend to make tbe right of the creditor or pur 
suer worao, but cannot hinder the creditor or pursm-r fron 
making' Ids riglit better, even in competition with anotheVj 
creditor or parsuer." Mu/tner/. 12 Jidy 1785, M. 8377. 

Pendente processn-^ — -During the dependence of tlie prr»- 
ceaa or suit. Stair, B. 4, T. 20, § 1 1. 

Pendentes (fructus)— Hanging fruits ; fraits still iinde- 
toiched from the tree. Sucli fruits muBt bo restored along 
. with the subject of which they are a (wirt to the retd owner, 
when be vindicates bis right to the proiwrty as against a ijorut 
fid^ possessor. In this respect they differ from the fruiti< which 
Imvc been gathercfl, although not yet consumed ; these remain 
tlie pi-oiierty of the innut JitU possefisor. 

Fenuria peritonun — -A want or scarcity of skilled iuml 
It is a question how fiu" a conveyjincc of moveables, or n deed 
regulating moveable auccossion will be sustained whc-n it is 
improbative or otbei'wise defective, on tbe ground that tliu 
granter oould not obUiin skilled usi^tisttiiice in its preparation 
Hud execution. In the case of Cric/iton, 1 :i Jan. 180:2, M. i6D52, 
where a testamentary deed, not hologi'aph.aud wanting the ntunt* 
of the writer and dcsiguation of the witnesses, was foinid in- 
effectual, it was observed from tlie Ik^uch, tlmt an im^u^jbutivfr 
writing had never been sustained as a conveyanco of move- 
able succession, unless where there had been a penuriff. pci-i- 
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TTtm, as in tlie case of niilitarj' testaments made abroad. 
Uere does not seem, liowev<?r, to be any cflse reported in 
'hich a defective or Lmprobative writ was sustained upon that 
fi-ound. 

Pennria testinm-— A scarcity of witnesftes. Fru'inHi-Iy, 
■when pei-sons were difiqimlified as witnesses on account of 
relationship and interest, it was customaiy nevertheless to 
udioU tlieir evidence where tlie circuingtiinces of tlie case ne- 
cessarily involved a scarcity of witnessos. Thus, in tin action 
for aeparation and aliment at the instance of a wife on at^comit 
of ill-treatment by her husluuid, theii' cliildren were admitted 
to prove or negative tho pursuers JiveiinentB, hk without such 
admission it might have been imposJiible to prove the casu. 
The same rule was followed in the case of occult and domestic 
crimes, wiiere of necessity there wii-s a iteuwrm kHunn.. This 
is now of no importance siiico disqualification of witne^wes has 
Iiecn almost entirc-ly abolished. 

Per ffis et libram — By brass (or money) and scales. One 
of the modes of acquiring property under the civil law whs 
Tiumciiwi'to, which con.iist,ed in a certain ceremony repri!S<*nl^ 
ng a fictitious sale. Gains (who takes the instance of the 
sale of » slave), describes thi."* ceremony as follows : " Manclfm- 
llo is etfectod in tlio presence of not leas than five witnesises, 
^vlio must be Roman citizens and of the age of puberty, and 
^\iiO in the presence of another person of the same condition, 
*vlio holds a pair of biiizen scales, and hems; is called Lihri- 
>ei)A The purchaser taking hold of the thing, says : I affirm 
^li^ this slave is mine according to the Qiiiritinn law, and he 
1*4 pui-chnsed by me with this piece of money and bniaeii 
Hcalee. He then Rtrtkoj^ tht> scalns with the piece of nuHiey, 
!uad gives it to the seller as a symbol of the price." {(Jai. I. 
3 1ft). This ceremony was required by the law for tlie tran.t- 
"oT of the quiritarian ownership, but it was no far fictitious. 
t-hftt the real contract of sale consisted in the agrct-ment of 
parties sa to the prica The siune ceremony was sometimpR 
*>09erved in making a will, where the testator received fi-oni 
the (mrcbafcer of the inheritance a piece of money as a sj-mbol 
*** the price ; the purchaser being thereby constituted heir, 
"•sporty or Buccessiou tluis ac<|uired, was eoid to be acquired 
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Per ambages — la a searet manner ; or, by evasion. A 
&itliev cHDiiot Iiy b)3 vixortis cauftit dead dofoAt liia children's 
1-^t to legitim, altlmngh he may aft'ed the ultimate value of 
that right by gifts or other fonn of inter rhite conveyance. 
Nor can he di-^feat tliis right ])€r aviba^fcs, bs, for example, by 
the execution of a dwid which, according to the tenor of the 
words used, may appear to be a deed inter vivos, while in 
reality, and as rt^rds its ett'ects. it is a deed, tiu/rtis caitMt. 

Per aversionem— By bulk, or ag^egate quantity. Sale 
p«r atter»wneni means the sale of a certain subject by the 
bulk, without any spociiic statement of ita exact quantity, aa, 
lor exauiptv, all the com in a ceiiain granary, a cortain crop, 
or all the wine in oin-'s cellar. 

Per capita- — According to the heads, or indiWdualaJ 
Where a testator provides that bis estate is to be distributed^ 
nniung the beneficiaries jter capii'.i, it is divided into as many 
shares as there arc perKima called to the suoceesion. In such 
a succession each in<lividnal succeeds in his own right, and 
the right of representation is excluded. See fn etirpea. 

Per coUationem bononuu — By collation of gooda Colla- 
tion is a provision of our law by which the heir of a deceased 
person may, by resigning the heritage to which he ha« suc- 
(leiyied, claim an equal share of the whole snoceaiion of thii J 
deceased. It is the intorest of the heii'-at-Iaw to collate, when ■ 
the heritable estate of the ancestor is small and his executr}- 
great. Tlie heir con never be compelled to collate, but, on tlie 
other hand, every heir has not this privilege, for to entitle him 
to the Iwnefit of coUition, it was formerly necessary that he 
Hbould be of the next of kin to the deceased, and consequently ^ 
one who would have participated in the moveable fiucceaaionfl 
had he not been the heir in heritage. Some chantres were ~ 
however introduced into the law upon this point by the Act 
18 Vic- cap. 2S. which sec. 

Per equipolleua- — By an equivalent. This is used as an- 
tithetical to tht phrase in JorvM speciJlcfL Where a specified 
form of action or expression b essential to render a certain 
act efftwtual, no equivalent, however intelligible or express, 
will supply the place of the prescribed form. Tlius, prior to 
the passing of the Titles to Land Act, the word " dispoue" was 
essential to every deed intended to operate as a convoyanoe of 
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lieritage. No other word, or number of words, however clear 
tiieir meaning, — nuch, fur example, as "sell," "alienate," "otm- 
vey," &c. — could supply ite place. The woi"d itoelf wae essen- 
tial, and could not be BuppUod per eguipoUmis. Another illns- 
tration may be found in tltc caae where the graiiter of a deed 
calls in witnesses to attest his subscription wlio have not seen 
him subscribe it lu such cn^e it is esHential to the validity 
of the deed that the granter shall, in llie presence of the wit- 
uetsea. declare the signature to be his. His declaration must 
bo distinct, and have special reference to the signature. This 
declaration cannot be supplied per ei/'iti^po/^*, such asi-eqnest- 
ing the witnesses to aubscribe as such, that it is " all correct,'' 
that the deed (e» in tho case of a testator executing bis 
.lettlement) embodies his ■wishes, (ir oxj^resBOft his will, &c. He 
must declare that the signature is hia in express terms, other- 
wise it >*t11 not be lield to have been validly executed. 

Pftr expresSQin. — Expressly ; in direcrt tenns. 

Per iucariam — TluY)iigh negligence, mistake, or error. 

Per membra curisB — By members of the Conit. Ersk., 
B. 3. T. r., § HI. 

Per modnm exceptionia — By way of exception Where 
an obligant claims exemption from fiilfilment of his obligation, 
(la the ground that it was extorted from liim through force or 
fear, he may plc!wl this ground of osemption in cither of twii 
ways ; he may pi-oceed by action for reduction of the obliga- 
tion, or plejul it by way of exception or defence in any action 
Inuught against him to enforce fulfilment. So also in the case 
of a bill which the alleged debtor in it avers to be a forgory ; 
he may either reduce the bill upon that ground, or plead for- 
gery by way of exception in the action, or xuider a Nuspeuaion 
nf the diligence raised upon, it. Tlie name course is open to 
one of the parties to n contract, where he bafi been induced to 
enter into it by fraud, or wheri- it proceeds ob titrpcm cavsam. 
An exception (although the teim is frequently uae^l as syno- 
nymous ■with dBfunco) in, piojwrly fipoaking, only timt kind nf 
tiefonoo which admits the i\ilevancy of the libel, and that the 
conclusion would be just if it wei-e not elided by the exception 
pleaded. 

Per modam gratis. — By way of favour; as an act of 
^race. 
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Per modum jtistitis— By way of justice; as an act of 
jiiBtiou tu wliich one U imtiUetl " One who is restored to Ida 
estate per viodnm justUm agaiuist nn attainder, either on 
ttcoouiit. of its itijustice, or of some legal nullity in the proceed- 
ings, rBt;ovtfT')> IiIh whole estate, though the Kiii^ hIioiiU have 
raade a grant of all or part of it over to a donatary. afl«r the 
forfeiture ; on the other band, where one is reRtored to his 
cat»t« per Tuod^i-in ynUice, merely iu the wny of favour, the 
attainder is 2*>'^t^i»cd to have hi-im logal, tuid \h acuoimtcd 
such in law ; tor wliich reason all grants of the forlitited CAtato 
made in consequence thereof by the Crown, in the iatemie- 
(Uate period lictwc^n the attainder and the restitution, luui^t- 
stand goud." Ei>J;.. B. -i, T. 4. § 107. 

Per modam panse- — By way of punishment or peniUty« 
T\ie oath in lUrvi, of a traveller as to the value of the pro- 
perty Irjst in an inn, and claimed hy him from the Jonkeepei" 
under the provisions of the edict nautoi cattpones, &c., is said 
to bo allowed by way of punishment, as well as on account of 
its being the Ijest evidence which, in tlie circuuiifitauceH, can lie 
adduced. An heir is liable for any sum in "which his ancestor, 
whom he repre^nts, has been found liable by judicial award, 
except where the award is pronounced by way of fine, ou 
account of a delict C(injniitte«l by the ancestor ; for such jxaialtv 
the heir is not re8[K>nftible. Nor is a husband liable for any 
Hne imposed in like manner upon his wife. See Intnodum^ Jea 

Per modam simplicis qnerolse. — -By way of simple com- 
phiint. Erskiue refers tn this (B. 4, T. 4, § 68) aa a mode in 
which an action of improbation, on the gi-oimd of forgery, may 
be bruujijht Wfore the Court of SesHion " without any summons, 
<ir by a foruisd summons of iraprabsittoii." Such a form of 
proceeding has bten altogether unknown iu our practice for a 
very leiigtheniid period. 

Per rescriptiun principis— By a rescript or ordinance of 
t!ie prince. Legitimation of illegitimate children was some- 
timcH effected by an imperial roscinpt. Under the civil law 
such j-escript was not granted ly the Kmpcror, if the fathei- 
hod other legitimate oflspring, or it maniogc with the mother 
of the jncgitimat« children hail become impossihio by hcrdi'Hth. 
or fmin any other cause. Where the«e ohjections could not 
be urj^d, the rescript might be obtained by the &ther, or even 
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by the ehiMren, if tlirir father's testament declnred it to be 
his wish that they should be legitiiujaed. Such a mode of 
tfgitiiniitirtii has been recognised in our law, and lias been 
granted, even where legitinmte ottspriiig were still living. 
The efft-ct of the Soven-Mgnw rescript, liiiwcver, was merply t«* 
confer upon the children the sfains of legitimacy ; it did not 
untitle thtmi to sncceed to their father. The chief purpose for 
which such rescripts were obtained in Scotland, wa?* to entitle 
thifi bustard, wltere he hiul no lawful ohihlmn, tii diftpo^te of hifl 
beritago Cff moveables by will ; but as the dinability thus w 
ino%-ed in each case by rescript has been entirely removed by 
statute, letters of legitimatinn from the Sovereign are now 
pi-actically worthltwfi, and in pi-antico are unknown. Tlie only 
mode of legitimation now ]jracti<:ally known is that per »ul^ 
sttfunv* m<ttrijiwnium. 

PerBaJtnm- — Literally, by a leaip; without iutermetliat^ 
Rtfps. " Signature's and charters of the vassals of kirk land». 
where their valuation does not exceed ten pounds Scots, pas** 
hy tbe great seal j)er mUtiin, u-ithont |)as.sing any other seal." 
(Ersk.. B. 2, T. 6, § S3) ; chavtens of a dilferent dt^cription 
were required 6rst to |>a^ the privy seal An heir who makes 
Dp his title to an ancestor more remote than the one on whose 
fiitlure he suweed-s (as he may do for the purpose of avoiding 
rupretuMitatirtn), n\ay be saJil, in thus pawing over his nearer 
HMflstora, to make up his title ^wr «(t/fum to the ancuau^r 
more remote, 

Per 86- — By himself, or itself. 

Per stirpes — According to the st^wka. Succession per 
tftirpes is succession by right of representation, where the 
estate is divided, not according to the number of perwrns who 
take benefit therein, but aeconhng to the number of persons 
t!ulled to the .succession, and through whom tlie others (for ex- 
lunple, their lawful issue] take their right See In vtlrpeB. 

Per snbBeqnens matrimoiUTUn- — By inil>8equent marriage. 
L^Udren who, at their birtli, wore ill^tiuate, become Inti- 
mate Iiy the subsequent marriage of their parents. I'bia rule 
itt borrowed from the uivil law, where it wfl.s introduced by 
Uie Kroporor Constantino after his conversion to Christianity, 
H-ith the view of checking the general depravity of manners 
which the Roman law of maningic was calculated to produce. 
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To roodor tliis mode of legitimation offociual, it is essential 
tliai the parents shouKl bavc hcen under iio logal impediment 
to mftrry at thfi dato of the proerwition of tlio child or cl\U- 
rlren, and consequently children bom of an adulteroiis intep- 
oourse are not legitima.ted by the subsequent marriage of their 
parents. It was at uno time quostioned whether legitimation 
per svJueqtienB rtKUrvmonlum was barred by the intermediate 
marriage of either of the parties with another than the parent 
i»f tlio child, but it was decided, according to the opinions oC 
A majority of the whole Court, that such intermediate marriagts. 
did not bar le^timation. Tlie reader may consult, with much. 
profit, the very iastmetivc case of Kerr, 6th March 1840. 
where this was decided, and in which tlie wliole authuritiee otm. 
this part of onr taw are quoted and commented upon. In Iha 
same case it was incidentally questioned^ whether a son thus 
legitimated would succeed, by right of primogeniture, to his 
father's estate, to the cxchision of a son bum of the interven- 
ing niarria^ ; and although the point was not decided, the 
opinions given wore to the etlect that he would not. A son, 
however, who is legitimated, succeeds by right of primogeni- 
ture, to the exclusion of those children bom after the subsv- 
quent marriage of his parents. 

Per tacitam reoonventionem- — By a tacit nmewal of the 
bai^iti or contract. Stair. B. I, T. 6, ^ 36. 

Per tacitam relocationem. — By ta]cit relocation. Tacit 
relocation is the implied reletting of a subject, or renewal of a 
If'-Ase, infoiTod where a landlord, instead of wnming iiiij tenant 
to remove, allows him to remain in possession after the stipu- 
lated term of the lease has expired. Parties are then presuroM 
to ha\'e entered upon a new lease, upon the same conditions 
as the former one. Tacit relocation is also understood to lake 
place between master and servant, when the parties allow the 
terra of the original engagement to expire without giving the 
legal warning that the engagement is then to bo at an end ; bat 
in any case, for however long a period the original lease nmyhave 
been granted, or term of service agreod upon, tacit relocation 
has only the effect of binding the parties for a year, and it 
may bo put an end to by either of the parties giving the re- 
quired warning. Whcrt? the original term of service has been 
for a shorter period tlian a j(^ar, tacit relocation will only 19- < 
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new the contract for a period cxjual to tliat for which it was 
originally entered into ; thus the contract of a montlily servnnt 
urill only lie renewed for a mouth by tucit relocation. 

Per aiiiversit&tein — Regarded as a whole ; in its entirety. 
Stfur, in treating of vicious intromission, and of the extent to 
which this ninst be carried in order to render the intnunitter 
liable, says : " The intromisaion must be universaJ ; not that 
the intromitter must meddle with all the defiiuct's moveables, 
but must meddle qitaai per tmiversiUUem^ becAURe heritage in 
per vniver»ihttem: as he that meddler with a fliwk nf sheeji 
meddles jwr univfrniakm ; yet many of the fltick may be 
meddled with by others, but what remains being still the flock, 
he is only said to meddle with tlu- flock. And si^ intniuiis- 
sion with one thing, or some rduUI thing, will net infer this 
paaaivn title." R 3. T. 9. § 7. 

Per venditionis, donationis, cessioim^ vel commntationis 
titnllUIl. — By the title oi sjilc, donation, cetision (asHigiuitiun), nr 
'barter. Theseturmsweroiised in theolderformsofconveyancing, 
to distingiiish lands so acquired from lands acquired either by 
inheritance or feudal grant, lliey signify what is now known 
by the nitme of a itingular title. All persons ara now regarded 
as singular Bnccossom in htnds, who have fu^inirod them by 
[mrchase or gift, v>t in any other character than tliat of heir. 

Percepti aed non consumpti. — Fruits gathered, but not 
consumed. See Possesa/r, iic 

Ferceptio. — A gathering in, collecting, appropriation. A 
hona fide poBseBSur of lands makee the &uits thei^'uf his nwrn 
hy gathering them, and for these he is nut accountable to t)ie 
real owner, whuthor they have been consumed or not. The 
ihiits which have not been gathered, but are still pondmtea, 
remain the pru|ierty of the true owuer. 

Psremptona litis et caosse, — Decisive of the siiit and cause. 
Defienoes are either peremptory or dilator^-. Tlie latter (now 
more generally called prelwniTiarjf defences), are those winch 
only afi'ect the particular case or proceee in which they are 
])leaded, without atfcctiiig the pursueys right on the merits. 
Such, for example, is any plea founded on inforriwUty in the 
summons, or irr^ul&rity in the citation ; and the effect of 
»riy dilatory plea, if sustained, is merely to throw that suit out 
of Court, without prejudice to the pursuer's right to raise and 
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insist in another action i-egarding the tnme ftubject matter. A 
pereraptory defence, on the other band, as its name iniporta, 
is dt-cisivo of the question fit issue between the partem, whea 
it has been suntaiia-d. Thus, if an uction, proceeding on ih 
ground that the defender is rwttiiig owinj; the sunt sne'l ft*, 
be met with the defence of payment, that is a peremptorj' lU- 
fence, which, if sustained, baa the effect, not merely of dismi*- 
singthe action, but of assoilzieing the defender, and settJii^ 
that question between the parties for ever. The pleas of c«o- 
]»eusatinn, re^ judicata, prescription, &c., may be given as&^ 
tber iilustmtioim i>f jierempUjry defenees. Peremptory defeww 
may be briefly defined as those which enter into and attect tl» 
]uerit« of the case, while dilatory or preliminary defences ue 
thas« which (moRt fniqnently relating to matters of form) Ju 
not ftttect the merit*, but some other point to be diftcuseed 
Itefbre the merits of the question at isfme ai'e enquired into nr 
'liaciLssfd. 

Perficere susceptiim mnnua.^ — To perform tbe duties ot an 
office undertaken. Any one who voluntarily undertakis • 
certain duty, or accepts of a certain office, cannot of Im own 
will resign it, but must [wjifonn all the duties incumbent (>fi 
hiui in respect of it TIiuk, an ai'biter having onuo aooeptoS 
of" the office, must pi-oceed in the submission until he lias pro- 
nounced his linal a;rard ; a mandat'^y must jKrform OiU 
which, by the mandate be has nccf:pted and acted under, ha 
has been authori^od and empowerYsd to do ; and ao also witli 
a mgoilorxim '/fMor, tcstameutaiy truateea (unless entitled It) 
resign their office under the special provisions of tbe tciftatorV 
settlement), tutors and curators, &a In Boroe of tliese cases 
the Court will relieve the part3' of his offloe and its duties, a& 
in the case of a tutor or cxirator in whose favour some interest 
has emei-ged adverse t<j the interest of the ward ; but the par- 
tita caimot of themselves capriciously resign an office of which 
they voluntarily accepted, until its duties have been performed 
and its puqwsu or object attained. See hi qwtd priue, kc 

Pericnlo petentis. — At the risk of the person seeking. 
All judicial warrants obtained at the instance of a private- 
suitor arc granted at his risk. Thus, an interdict to prevent 
the sale of goods is granted to the ]>etitioner entirety at bis 
risk, for it is he wlio aJone can be made liable in thd coniie- 
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t|iicncC8 of its use, should tLy jwirtjir iutc-nlicted Ibt-i-eafter show 
that the application was groundless, and claim dmuages on 
account of any loss sustained by hint in consoquBnce of the 
interdict Tho judge gmutiiiic the wairaul is DOt iiablo for 
its DOiisequonLt^, howuvrr disa^trouA tlicy may ho. In likr 
manner a creditor Rcekittg a warrant for the apprehnnhion of 
his debtor obtains it pericuh peienth, and he, not the judge, 
will Ije liable in d»nuigcs if tbo debtor can show that tbi? ob- 
taimng of tbe -warrant and the using of it were iUf^L 

Fericulam. — Risk, danj^T, ]M.'riL 

Fericolom rei venditea nonkoni traditse est emptoris.— 
The risk vf a subject sold, but not yet delivcrcJ, lies with tlu- 
purfliasoi'- TIic risk n-fcrrud to in tliii^ niaxim, in that mate- 
rial rifik. inbcrerit tn the Autject, of dct«rinration or losa by 
fire, sIiipwTwk, di<ay, && Prcvioun to the passing of the 
Mercantile Amcuilotcnt Act, the purchaser of a subject still 
undelivered, underlay any risk (altliiiugli this is a risk of & 
ditferent character irom the periculum of the phrase) which 
mi^ht ariiie from the bankruptcy uf the i^ller, or the diligeucf? 
<if Im creditors. Until then, a Hubject sold but not delivered, 
was r^puxled in a question vdth the selloKa croditors, as thiv 
viy iif the seller ; and, accordingly, if tlje KcUer becamtf 
— rupt before^ dehvery was made, the buyer could only rank 
im his estnt* for the prict! paid, as for an ordinary debt ITie 
Kut^ect could farther be attachetl by the seller'a creditors before 
delivery, as until then the right of property in. the eulyect 
did not pass to the buyer ; but tbe rules of law on this point 
have Ihm'ij considenibly altered and modified by the proviaioIJ^ 
of tlie Meitauitile Anienduient Act 

Perimere caosam. — To put an end to, or exliaost the 
cause. This is the olfect of a peremptory defence when sue- 
toincd, fnr it not only frees the defender from the particular 
suit in which the plea is urged, but totally extinguishes tbr. 
pUTsnor't) right uf act iun u{x»n that, claim ; it constitutcH a if» 
Jxniicnta between the pirtics on the point at issue. A dilatory 
or preliminary defence has only the effect of throwing out of 
Court the partiutilar atac io which it has been set up. without 
prejudicing Uie puniiter's right to bring a new action. See 
Pf-i-diujitoria, d:c. 

Pentona dignior. — The more worthy person ; the more 
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fitting or suitable pernnn. WImre an heritable right is cv 
ccived in favour of a husband and wjfe in conjunct fee tad 
liferent and their hoii-s in fee, tho general rule is to regMd< 
thij hushand, buing the per-wiia digntvr, as the hoIc fiar. Tltiii 
rule, however, is not alisuhitci, but is mibjoct to sovenJ limilji- 
tioos, arising from the intention of the parties from whom lb 
right flowed, prcBumod frvm the special circumstances of utch 
case. C'dncfiiiing these limitations see Cujus fitoYAlihui, ke 

Fersoua illostris. — A person of noble birth, or pceitioa; 
Stair, R l.T. 4, § 16. 

Persona praedilecta. — ^A person chiefly favoured, 
ferred. 'Iliis phi-ase, which is very rarely used, signifii 
person who, among others appointed with him as coUeagM 
in some oflBce, enjoys the confidonco and esteem of the pfflsoo. 
appiiiritiug, more than those appointor] witli liim. I'hu*^ i 
testator not uiifrc«iuently appoints among his trustees oootIki 
Bhall be a iniic quo non — ^that is, one whose concurrence 
consent sball he indispensable to every act of adininistnrtiw 
under the bnist. Such a trustee faUs within tho dcsmptioo 
of a }if.rms>ii pni'd'dwta. 

Persona standi in jndicio. — A person or character entitling 
one to appear in a law soit to vindicate his right, and thiil 
whether in tho character of pursuer or defender. This riglit 
is common to all, except those who have been deprived of il 
by the opeiution of the law, or thoRO who have Dev«r ^ 
attained it. Thus, a rebel who is civilly dead and (leprivvd 
on account of his crime of all his legal privil^es, lias no ftr- 
«MUt standi, and can neither sue nor defend action so loagM 
his legal disability remains unromoved. Nor can a p»pi) 
exercise this right, as the law does not confer it upon )m 
until he has attained minority, on account of his prt^tuoed 
inability, through non-age, to exercise it discreetly or lo la* 
advantage. The distinction between •pei'sotm ataitdi., aoA 
to sue, must be borne in mind ; the former refers bo the rigli* 
wliich a party has gtincnilly to mie or defend action, wliilo die 
latter refere to tlio liiga! intfitist which a party has to puwof 
any particular action. 

Persons miaerabiles. — Poor or destitute people ; such « 
widows, orphans, paupers, iic. Ersk. B. 1, T. 5, § 30. 

Personal! exceptione. — By peK^onal exception. A per 
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aonai exouptioa is one founded upoa reasoua sta-ictly personal 

to tlie piirly against whom it is urged, and aiisjiig from soinu 
act or omissioii of his own. Thus, if thu indorsi* of a bill 
gives the acceptor time to make payment of Uie couteats be- 
yond the day on which it falls due. in tho knowledge and 
with the consent of the drawer, the drawer cannot afterwards 
claim exemption &om bis liability to the indorsee on account 
of the want of due negotiation. He is barred by pereunal 
exception from maintaining any plea on that gi-oiuid in respect 
of his consent having been given to the delay. Yet, such a 
plea might be effectual if maintained by a prior indorsee who 
wa-s no party to tlie arrangement under which thy delay wua 
gnuiU^ A siiperior is barred by personal oxception fioiu 
diiming non-entiy duties from a vassal's disponee, when the 
non-entry nrisea from liis own fault, as, for example, wliere he 
lua not made up hia title to the superiority. A pei-sonal ex- 
ception, thus, a.s its name implies, is one that can only lie 
pleaded as against the paiiicular person, and is founded upon 
fiome act of his own ; whercua other exceptions, such, for 
oxampic, as that a bill is forged, may be maintained aguiiiKt 
any one, however guiltless of the forgery, who holds or does 
diUgence upon the bill 

PfiTSOnali objections. — By personal olijecbion. Some per- 
10118 are i-endeiv^l incapable of holding certjiiu offices by reason 
cf personal objection. Thus, it will be sufficient to exclude 
one from the office of trustee on a sequestrated estate that be 
is already tnist.(?e upon another estate, the iutorasts of wbidi 
are contiicting with those of tho former, So, also, a candidate 
far the oiiicc of trustee on a seciuestratcd estate was held 
belipblc for that office on the ground of personal objection, 
because he held a eommission to act as an occasional sherlST- 
cfcrk depute, in that county, to the sheriff of which the 
(eqiiest rations proceedings fell to be remitted. Clark, IStb 
Nov. 18*7, 10 D. 117. 

g Pessima fides. — ^The worst feith ; amounting to a moral 
^wonesty. 

Fig^ins. — A pledge ; the contract of pledge. Tliis was 
otie of tho real contracts of the civil law, which could only be 
constituted by the delivery of the subject pledged. It gives 
ZiK to the actions directa and coiUraria, tbc former at tbe 
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instance of the pledgor for delivoiy of the pledge wUeo \m 
debt has been paid, or obligatioo fiilfiUed ; the latter, at tiii 
iaatance of tUu pledgee for rccoveiy of any expensee aw» 
sarilj disljursed }>y liiin for the maintenanoe or preiervaUon 
of the pledge. The pledgee cannot he compelled to give up 
the pledge until that claim, in seciuity for which he holds iti 
hns been satisfied ; if he does part with ita possession, bis 
right over it ceaspR. 

Pignua prstorium. — A legal pledge ; a pledge given by 
tlie law or the ji)n;:intrate who admiiusters it The rigbi 
vested in a ci-oditor by luljudifiation is an ilhistration of tW 
pnetorian pledge. I'he adjudication does not ve&t the en^ 
tor with an absolute title to the heritage of bis debtor, but 
merely gives him a right which may be defeated by the duUor* 
making payment of his debt, tor the debtor may redeem bis 
lands by payment of his debt at any time before declanttorvf 
the expiry of the legal : other\vi3e, the right of the creditor k 
indefoifiible. The right thus vested is really a right of plnlgt. 
becaufic the creditor at first only holds the lands in security 
of the fulfilnient of the debtor's obligation, and it iB pratonm 
because it is granted by foi-ce of law, and not volontftcxfylf 
the debtor. 

Flacoit regi et concilio suo. — It has pleased the king ud 
his comifil. Erek. B, I, T. 1, § 38. 

Plebiscitum. — A law passed in the general council of the 
Koman people on the motion nf a plebeian ma^strate, iV,. atri- 
bune. Originally such laws were not binding upon the patricJatft 
but oidy on the plebeians, and bonce their name. At a later 
period, however, (h. c. 286), they were miidc binding on all 
Boman citizens ; and the plehiscita formed one of tlie chief 
portions of the written law of Houm. 

Pleno jure. — With full right A conveyance or prcsart*- 
tion /ife>i/> jure carrie.^ the fall right with the protita or adviii- 
tages pertaining to it. 

Renmn domimum,— The full riglit of property ; an unre- 
ni-rioted fee. 

Plans petitio. — A claim for more thaji is dufe WitK * 
creditor daiius judicially fi-om his debtor more than is due,*''' 
only effect of such a proceeding is to modify the claim fur ex* 
peoKOs, which ha would otherwise have hod. It does V* 
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uS«A his rigbt to obtain decree under that action for the sdoi 
re*lly due bim. It Is not considerwl a />iun> petitio. whore 
a pursuer in rut action of rlaiiiagc^i rliumfl a much largt^r sunt 
than tbiit which is ultimately awarded bim, for in micb caacs 
the sum libelled is (jfenenlly a random sum, sufficient to cover 
any award wbicb a jiirj* may prononnce. Where nn adjudg- 
ing creditor leads bin adjudication for a larger eum than is 
due him, such pluris petitio. if it be material, will have the 
effect of ojinuUing the adjudication ; where it is slighter, it« 
effect is only to reduc* the adjudication to a security for prin- 
cipal and interest, without oxjMjnftes or penalties. 

PhiB enim valet quod agitor, qnam qnod simulate oou- 
dpitnr.- — Tliat which is done is of more avail than that which 
is pretended to be done. Tlius, a donation between a husband 
and a wife, although clothed in some other form, such as a 
right in trust conveyed to a third party, may be revoked, for 
the law reganht the thh} character of the transaction mther 
than the form in wbicb it is transacted, So also a donation 
mortis cavsa, in whatever form of words it may be expressed, 
if ita real character be plain, is revocable at any time by the 
granter. On the same principlo, one who has disponed his 
lands by an ex fact* absolute disposition to a creditor, ia en- 
titled to iusist on a reconveyance, if the disposition granted 
by him was itally one in security ; the real tmusaction being. 
when pr»5ved, more regarded tlian tbo simulate form in which 
it is clothrd. 

Plus petendo tempore. — When a creditor pnrsties for pay- 
ment of a debt dne hiio before the time at which be is entitled 
to demand or sue for it, he is Raid to be seeking his debt pltm 
petenJo tertipore. This takes place, for example, when a cre- 
ditor, who Bgn«d to give his debtor six months* credit, sues 
for payment at the end of three, or at any time before the 
agreed on teim of credit expires ; so also, in the case where 
ilie creditor of a person deceased sues the executor before the 
expiry of the six months allowed to an executor to realise the 
eatatfi. In such a case the pursuer renders himself liable in 
tiic expenses of the defence. See factum de non petendo. 

Plus quam tolerabile. — More than can be Ikorne or endured. 
A txna C«-nant i.s entitled, in certain oases, to an almiomont of 
rent, wliere his crops have suffered extraordinary damage, — 
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extraordinary, both in extent and in the cause from -whtDOff 
the damage nrises. "Tliongli tbetcaant should have gotpos* 
sessiou, anfl mvm his omMe grounds, the landlord caiiuot, hy 
the Roman law, claim any part of the rent of that year, if 
inundation, the calninity of war, the corraption of the air, w 
Uie inclemency of the ■weather, hy eiirthtpiakes, lightning, ic, 
hath brought upon tlie crop a daniago yj/t/A qtiain ti>hrabiit ; 
but if the ioss be more moderate, be may exact the full not'' 
" These rules have been adopted into the law of Scotland, not 
only in the opinion of writers, but bj' our decisions, so fiif 
aa they have gone in that matter." The risk of tlie iwttaani 
is, however, one of the risks undertaken b3' the tenant, aoA 
therefore it must bo an event of such a chamcter as canool 
renfionably bo Rupposed to have been contemplated by eititer 
of the partiies to the lettsc, or to have entered into their adu- 
lations, which aloDO can warrant the tenant's claim for almlfr 
ment. Regarding the law on this |X)int, the reader inaycon* 
snlt Ersk., B. 2. T. 6, § 41 (from which the above estnwti* 
taken), and Bell's Prin., § 1208, with the authorities there 
cited. , 

Poena ordiiiana. — Ordinary or usiml pnushmento, la 
some cjifies the punishment inflicted up(m a criminal fnr the 
commission of certain crimes is lixcd and detomiined, and n 
no respect within the discretion of the judge ; such, for ex- 
ample, as those in which a prisoner has been found guil^^' 
murder, treason, &c. There are others in which, while tlw 
judge has a certain disci'ction, this is limited to tlie extent <\t 
duration of the pnnishment, aiid not to the nature of the sett- 
tence. Tlius, where a prisoner has been several times puoisbe^ 
for theft by imprisonment, the judge is reiiuired to pronouB* 
a sentence of penal sorvitudo, although it lies entirely witli 
him to fix the period during whioh this is to l>e eodnrei 
These are instances of the p<jena ordinaria, the usual ponisb- 
mcnts attached to certain crimes. But there is another das» 
of punishments, the ptana tHrtwnUnaria, which are uausoil. 
and regulated by no fixed rule ; such, for example, as tho p* 
nishment for contempt of Court, breach of sequestration or inUr 
diet, &C. ; and in thew the punishment is entirely in tbediifl*' 
tion of the judge, who may either pronounce on the oflfen^tf 
a sentence of imprisiomnont, inflict a fine, or dismiss him wiik 
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on admonition. In a word, lite ordiTutria are those imposed 
according to a recogoised and fixed rule, while the extraoT' 
ilinaria ure not n^Iated by any detentiincd rule, but lie in 
the power mh\ discretion of the jtidg*). 

Fondere, nninero, et mensora. — Hy weight, number, and 
measure. Thcsti are the te&ts propostid by our law, by which 
to aucertuiu wbolhur a oertoiu subject TaUs within that class of 
Bubjecte known as fun^bles, w^hich cln^ includes all bboeo 
things which perbh in the nsing, and which can ha estimated 
gueraUy by weight, number, and measure ; such, for example. 
ure corn, wine, money, &c. Fuugililos may be given in mu- 
Uiiun, because there the borrower is not bound to ruturu the 
identical subject borrowed, but its e<iuiv&lent in quantiiy and 
value ; but as fungibles periah in the using, they cannot form 
the subject of commodate, or of a conti'act of hiring, for in 
both these contracts the ipsum cor^i/us, borrowed or hired, 
must be returned to the o\vucr. fungibles are so called, be* 
cause tht-y are things which are able to bo replactnl 

Popolaris. — Popular ; of or belonging to the people. Cer- 
tain ri^'bt^ among the Romans were called popular, because 
tbey could l>e exercised by any citizen. Such wsti the right 
to demand the exhibition or production of a freeman unjustly 
imprisoned oi- detained by another, or demand the removal of 
n tutor vu^pectus : and the actions by which these rights were 
enforced were tinned aotume^ paiiularea. See Actio. 

Portio Falcidia. — llie Falcidian portion ; which was a 
fourth of the whole estiite of a testator reserved to the heir, 
aad of which the testator could not otherwise dispose, deriving 
it« name firom the law which conferred this benefit upon the 
heir. See Quarta Fateulia. 

Fortionibofi hsdreditariia. — Tn hereditary portions ; thoee 
portions wbicli ilcsceud to beirs-jiortionens. KisIl, B. 3. T. S, 
§50. 

FMse conutatus. — 'llio power or force (the constabulary, 
i) of the county, which the Sheriff bus a right to call out for 

Dnfoiw.meiit of logal diligence. 

Fossessio boua fide.^ — Poaaeauou in good laith. A person 
said to possess a subject in good faith, when he jtussesses it 
the belief that he doe« so honestly, that he is entitled to do 
», and is ignorant that any other has a better title to it than 
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himself Sud) a possessor is entitled to all the fruits of th 
subject which he baa gathered, whether thoy are cotisumed. 
Dot. Thi.<« kind of possession is oontradistinguished from, 

Possessio mala fide. — Poseession in Uul faith ; which tak 
place when one liolds iwasession of a Kubj«cl, in tliP knowledj 
that another is the tnie proprietor, and that lie himself ha? 
no good title thereto. Such a possessor is liable to the true 
owner, nob only for tbo whole fruits yielded by the subject^ 
but for thosft which it might havo j-ielded, known technically 
aa violent profits. It in oiten a ditfinnlt qiieKtion to decide at 
what period of his possession the ^ood lailh of the pussessoB 
ceased. If the title of the clniinaot be obviously a good one^^ 
and tbat of the poGseasor obviousty defective, the execation of 
the summons, to try the validity of the latter title, will, lu 
the general case, bo .sulBcient to place tlie possessor in ttwI 
jidAi but the sohitiou of thiii qno^tion will depend apon ih< 
lurticular circumatances of each case. See Bona JuU 

&C. 

Possessor in bona fide fecit fractns perceptos et consomp- 
tos snOB. — A poriscssur in good f»iih nmki« thoue fruits h 
own which lie has gathered and consumed. See the o 
tious uu the two pi-ecediny phrases. 

Fossidere, — ^To jjosoesa ; in the sense of Ijcing proprietor, 
and not merely cuKt«dier. Tlie latter kind of possession 
aignified by the terms in pMsesBione esse. See Aliud eel, h 

Post causam cogTiitam. — After tlie case has Wen mad 
knoMm ; after the grouudB of action have been enquired in 
See Causa coffnita. 

Post contractmn debitnm. — .\fter del»t has Iwen con- 
tracted. An Leir incurs a pjissive title inferring liability trfl 
a certain extent for hia ancestor's debta^ when he accepts gra- 
tuitously during his ancestor's life, a riglit to an heritable 
estate to wliich bo would have succeeded on hia anceetor's. 
death. His title to the lands is said to be granted post 
tmctwrn d*ibituni, and it renders him liable for debte vontract4;i 
by the anceator prior to the date of the gitt. See Praxeptio, 

Post litem motam. — After the action haa been raised, or 
moved in. After this has Ixxn done, neither of the parti 
can perform any act eflbctually whereby the intorcata of fch 
other in the subject matter of the action can bo afiected. Th 
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if an action of reduciion of a deed hns been raised, on tho 
ground of any inlbrmality or defect in it, the sul*eqiieiit rec- 
tification of tlie error, or supplyiug of tbe defect, will not take 
uway the grounds of action ; tlie d^nnl will Vhs regiinled sh it 
stoAd at the time when it became the subject of the suit. See 
Pendente titfi, &e, 

Foflt tantnm tempus.— After so long a time. 

Posteriora derog-ant prioribos. — Subsequent (enactEacnts) 
repeal prior ones. Anj' statutory enactment inconsistent with, 
or opposiKl to, one which hiiH pixtx-dcil it, operates na a repeal 
of the latter, although this sliotild not be expressly embodied in 
the former. So also a mibsequent clause in the same statute 
will operate as a repeal of a preceding clause, to the tenns 
of which it ift opposed. A pure case uf the latter illustration 
seldom, if over, liiippens ; but whers a BuhBequent elaiiso differs 
firom a preceding one, the latter will always be interpreted so 
as to nmke it agree with the provisions of the former. 

Fotestas gladii. — ^'nie power of the sword ; that is, tho 
power of judging in cases, the verdict in which may involve a 
sontenee of death upon the panel. Witli ua this power ia 
rested exclusively in the Judges of tbe High Court of Justi- 
ciary, 

Fotestas maritalis. — The marital power; the power vested 
in the husband by virtue of the maii-ingc. This power so 
vested in tbe hnsbaiid extends alike over thti pornon and entate 
of his wife, although, as regards the latter, his power may, 
before marriage, or after marriage with liis consent, be re- 
stricted or entirely excluded. Ab regards the person of his 
wife, tho husband's cui'atoriid power is so complete, that tbe 
wife, in the eye of the law, loses her distinct pfrsorm alto- 
gether. She caimot act by or for herself; all her acts and 
deeds to her own or her husband's prejudice are inetfeetun) 
without bis consent He cannot be deprived of hor society <nt 
account of any civil obhgation she may have come under, even 
before marriage ; so if, at the time of the niai-riugo, the wife 
ftliould be engaged in aervice, the liusband is entitled to take 
her away fiom her mastered house, and the latter cannot com- 
pel ber to remain, although ho may have uu action against the 
huslMuid on account of bi-each of contract Neither can the 
wife's person be attached on diligence for civil debt Over the 
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wife's movealile estate the husband's po-wrer is equally exten- 
sive, whore it has not beeu coiivi-ntiDiially restricted, or ex- 
duded. All the Tiioveable property of wbicb a wife is possessed 
bocumus, on Iter marring, the pt^opertyof her Itusband, and lu 
lu'm lies the full right to administtir or dispose of it In this 
is included tlie rt-ut'* of lauds, interest of money horiiably 
secured, ^^c. ; but that which it; conaidored heritable in our 
law doeB not pass to the husband jure inariti: "As tiie 
society (mania^) entered iuto is to last no longer than the 
joint lives of the partners, rights that have a perpetual dui-Br 
tion, and Jiiay be transmitted from one generation to anotbei 
without perishing in the use (which our law styles heritabhi), 
are not brought under the partnership ; esc gr., a land-eetate^ 
a tenement of housi-s, a right nf titlies." Ersk., B. 1 , T. 6. § 1 2. 

Potior est conditio maficuli — The condition of the male 
{i.e., husband) is stronger. This maxim has application in qu6»- 
tJons arising out-of destinations of joint fee and lifei'ent. Thus, 
where a subject is disponed to hu»L>and and wife in liferent, 
and their heirs in fee, the " heira" are understood to mean the 
husband's heirs, liecanse his position is considered the stronger 
or more prcferabla llie only exception to tins rule is where 
the 'subject descends through the wife, or from her relafciooa, 
in which ca^ie such a general destination as the one supposed 
would be held as confernng the fee u|Hin the wife's heirs, or 
Qpon the wife herself, if her right was not specially liiuiicd to 
a Uferent. See Ctijv^ hceirdihus, fcc 

Potior est conditio possidentis vol defendentis. — The con- 
dition of a possessor, or of a defender, is stronger ; i.e., stronger 
than the condition or position of the person challenging the 
possession, or sueing. See Melior est cojulUio, &c. 

Prsecdptio hseniditatis. — A taking of the luheritAnce in 
advance ; receiving tlie inhei*itanee before the ancestor's death. 
This is one of the passive titles kiiown in law, which, if in- 
cun-ed by the heir, renders biui in some measui-e liable for hk 
anoestor's debts. It wii» intr(>duced to prevent ait lieir froin 
receiving and enjo^Hng, tmder a gratuitous disposition inter 
vivos &om his ancestor, that estate to wbicb he would be en- 
titled to suct'eed on the ancestor's death, and of thus avoiding 
responsibility for his aiicesttir's debts, and other obligations. 
Accordingly, any heir incurring ttiis passive title renders him- 
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self liable for those debts cwntracted by bis ancestor prior to 
tbe date of tlio ancestor's conveyance ; and this linbility trans- 
mits against the heir's representativeR, if, after taking posaes- 
siuu, he should predecfiLSc the ancestor. To iucui- Uiia passive 
title it is neceasanr' that, as regards the subject received, the 
peraon receiving it shoidd be heir alioqui miccesvufus, and that 
the conveyance be gratuitous : the f>r?,w* of proving that it was 
(inerou» lying upon the heir.' If Uie heir prove that be has 
paid money foi' tlie right coiiv(!yed, it will a!waj-« lie a ques- 
tion for considemtion, whether the sum paid bears any ade- 
r(Uate proportion in value to tlio subject conveyed ; if not, tbe 
conveyance will be held to be gratuitonB, for the heir is pre- 
miraed to have paid that sum di/yis nttmi. in order to avoid 
incurring this passive title. 

Frocipaoiu. — <A part of an estate which is not subject to 

the rules regulating its division, and which is paid or ^ven 

over before division is made. This name is generally applieii 

to that portion of the ancestor's estate which is allotted to 

the eldest lic'ii--piirtioner. in jiddition to thut sluire which sbu 

receives wjually with the other Iieins-portioners. It consists 

of titles of honour, the mansion-house on the family estate 

with tbe garden and orchard attached to it, heirship moveables, 

6zc., and these she takts as her ■pracipu'itn, without giving 

auy compensation therefor to the other heirs. She has also 

the right to such subjects as are indivisible, such as rights of 

superiority, the ancestor's town residence, &ic. ; but for these 

she requires to give compensation. The reader will find the 

■word pitBcipuum used in reference to a diti'erent right than 

that of the elde-st heir-|)ortioner in Ernk., B, 3, T. 3, § 58 ; 

but it needs no farther illustration than that ^ven in the loxi 

Jt may Iw observed, however, that the word is now rarely, if 

ever, used to signify anything other than the hcira-portioner's 

right above explaijied. 

Frsdiom. — Land; real prepRrty. This word signifies real 
property, whether it consist in lands or house property. All 
servitudes aficcting real property arc called pra'dial. and these 
are divided into j-unil and urban : the former includes all ser- 
\-itudcs connected with the soil, such as a right of way, the 
right of coaveyijig and drawing water, of pasturage, kc. ; 
while the latter includes all those which have a necessary 
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councction wit^ buildiagB, such as stilHcide, oneris ferendi 
(the right of having one'ft biulding suppi»rtcd by that of a 
neighbour), alfivs non toltendi {of nob boilditig above a certain 
height), &a 

Prssdiiun urbanum. — An urban tenement, This phrase 
is alao used in the civil law writers to signify any buUding, 
whether it be within a town or not, in contradistinction to 
prmdmm rtuilicum., which signifies the soiL Juat InBt. B. 8, 
T. 8.§t. 

Frsmatura diligentia- — l*romature diligenca Stair, B. 
3. T. b, § 22. 

Praeposita negotiis vel rebns domefljticis, — Set over domes- 
tic aifaii-s. A wile is presumed from lier position to lie in- 
vested with this 2>rHyxwi;«ra, and therefore binds her husband 
for the price of anything she may purchase which might be 
necessary for the family. It aflbrds the luislwnd iiu defence 
to a claim thus arising that his wife used the articles so pur- 
chased otherwise than for the benefit of tlie family, or that he 
gave her the money to pay for them ; tradesmen and othere 
being entitled to rely upon the presumed p}'<ppofritu}-a of tlie 
wife in their dealingn with her. Where the wife incurs obli- 
gutions in a manner not strictly falling within her presumed 
office, such, as for example, by borrowing money, it lies upon 
the creditor to show that the money was expended upon 
necessary fumiahinga, and that it was in rent wrtnim of the 
fiiiiiily. This presumed right on the part nf the wife to bind 
her husband in domestic matters, ceases if she abandons her 
family, or if her husband has put an end to it by inhibition. 

PraBpoaitor.— A person who deputes the management of 
his business to another ; one who confers on another the j/rco- 
potritura. The person who receives the delegated authority, 
is called ivufitur or exercUor. 

Prspositnira. — 'J'he oihoe conferred by a principal on his 
factor, agent, or sen'aut, under which the latter is authorised 
to carry on the business of the fonner, and in n'S|>ect of which 
the servant by his aets hinds the miuiter in [jcrfui'uianee of the 
obligations undertaken in the course of the management of 
the business eatruyed t« him. 

Pnepositns neg^otiis- — Placed over one's business ; en- 
trusted with the charge of ceiiaiu adairs, Tlio acts aud deeds 
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of aiiy one vested with iheyrteposUara, if witliiii the nature of 
the office 90 confeiTed uponhim,are binding upon the profpmitor 
or principoL Thus, a master, who tnti-uats to his Bcn-ant 
the charge of a certain business, is liable for the obligations 
incurred by that sei-vant in carrying it on, even where the 
RUi'vaiit has betu uafaitbful to his trust ; a clerk, who has 
authority to draw and indorse iDillH in his master's name, binds 
the master by such transjictions, even where he has embezzled 
the proceeds of the biUs negotiated, and absconded ; and a 
&£tor ur agent binds Win principal, if ho act« within the terms 
of his mandato, silthoiigh be fibnnld sn act in defraud of his 
jiriucipal. To bind the alJegoi.1 pneiHtsiUir in any such case, 
it must be clear that the acts of the servant were authorised, 
and this may he proved either l>y the expreBs terms of the 
servant's mandatory, or by thn aefcuowicd^itnt or homolo|B;a- 
tbn on the part of the master, of similar acts of adminiatra- 
tiou and management on the part of the servant 

Prsepositus negotiis sodetatis. — Placed over the affairs or 
business of the pai-tnership. 

Fnescriptio fori.— An exception to the competency of the 

Court ; a declinature of the jurisLlictlon. Pni-m.u-iptio was 

originally u kind of defence^ and derived its name fi-om tlie 

position it oa'ujiied in the fommlu sent by the Praetor to the 

JiiAl&i who was u» try the aiim. It was wTltten at the head 

or 4)utset of the formuVi, and the object of it was to prevent 

the jwUx inquiring farther into the case it' the pnvstn'ijdio 

"was pmviMi The difference! liotween ibis kind of defence and 

the exa^ptut was thiA ; the pnmoripdn (which sUiod at the 

iiead of the formula) put an end to the case at once, if the 

statements upon which it resttid were true ; the ex<xp1iO 

(stated in the body of the for-niuUi) made it requisite to go 

into the whole matter, in order to see whethiM- there bad been 

irand, force, kv. As the pra'Hcripth was generally founded 

npnn alleged possession for such a length of time as took away 

the pursuers right to claim, it nltimately came to signify, as 

it does now with us, the right which such lengthened possee- 

aioa conferred. 

FrsBScnptis verbis- — In the words fibove written. IIjo 
fijrmula. under the civil law, sent by the Praetor to the jutlfx 
appointed to try the question at issue between two suitors, set 
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out witli a statuinQnt of Iho contitict under wliich ihc resi>ectivv 
rights and obligations of the parties arose. Thus, in tlie exanipte 
of the ftfrmuta already given (see JiLtiices daii), the contract 
between the parties waa one of sole. The first question to be 
decided by the judex was, whether the contract thus s|>ecified 
liad been entered into, and if the faot» proved in ttie course of 
the investigation did not oiuouiit to the cun^ititutiou of the 
specified contract, tlie pursuer was cast in his suit, Tliia ren- 
dered it necessary to have an action which would •'LppLy to 
those cajses where parties had entered into an iunominate oon- 
tractb that is, into one of those tigrecmcnts which, wliiln valid 
as r^ards the parties, were not known by a special name, and 
where, consequently, the contract could not be set forth as in 
the ordinary case. The a<rtion provided to meet this want 
wae called the action prcssci^iptis verbis, because the formula 
directed the judex to decide ff)r the purauer, if the circum- 
stances set forth in tlte words at the head of the formula were 
proved. 

Prssentibos post prozimnm termiuam minime valitoria- 
— Tliese presents being of no avail after next terni. P'ortnerly. 
when an heir was served in general or in special to his ances- 
tor in lands held of tht* Crown, the next step in making up 
liis title waa to obtain a precept from C^anoeiy for his infofb- 
ment, proceeding on the narrative of the rctour of his aervicc 
The efl'ect of this jirccept was limited to the term of XSIiitaun- 
day or Martinmas followlug its date by the words of the phro^. 
The form of prooodnre now to be adopted in making up a title 
by service is regulated by the Act 1 and 1 1 Vict, cap. 47. 

Fnestatio culpa levis— An obligation or liability for the 
middle degree of diligence \ -i.e., for the diligence and caro which 
a man of ordinary prudence ia accustomed to bestow upon Itis 
own afi'iiirs. See CuIjkl 

Prater dotem — Over and above the dowry or tocher. 
Erek., B. I, T. (;, § 15. 

Flrsevento termino — By anticipating the term. This name 
was given to a form of action fonnerly in use but now un- 
known in the Court of Session, adopted by a charger against 
whom a bill of suspension had been presented, in ortlor 
to force on a discussion of the reasons of Buapeasion. The 
object of the suspender being, not unfi-cqueutly, to occasion 



PEECARIl^M 



m 



PRECEFIUM 



delay, and thus postpone the payment of hisdebt, it was his 
interest to get a distant day of compearance Jissij^netl in the 
deliverance on the bill of suspension. As, by the forma of 
Court, the charger could net iui^iHt on having the i-wuionB of 
BUBpenHion discussed until tlio day on which, liy Uie letters of 
Buspension, he was cited to conspear, he was allowed to brinf; 
•n action for shortening the term or inducia, and this was 
therefore called an atition pncvimto teifiiino. The present 
foriiia of pixwedure in the Bill Clianiber have supei-seded the 
necessity for such an action. 

PrecaTtttin- — -A species of the eontrart of commodate, 
where the subject is lent, not for a certain time or for a spc- 
caal occasion, but during the pleasure and at the will of the 
lender. In the civil law jtrecanwnt included every thin;; 
which one had obtaiuod or extorted from another by prayers 
and entreaties (pi-ecea). The person from whom the posseseion 
had been thus extorted could retmrae poaseasion at any time 
Tinder the interdict de pvwxirio; and hence the word precu- 
Tms came to mean uncertain. 

Preoeptum amisaionia superioritatis- — A precept of a lost 
euperiority. A dispmiee is somobimeB unable to complete liifi 
right to the landi^ which he has ticcjuired tiirough the reinsnl 
or inability of the 8ui)erior to give him an entry. In such a 
case the disponee formerly charged the superior to enter him, 
or, (whore this wna iieeeiiaary,) to make up bit* title to the su- 
periority and enter him. On the superior's failure to make 
-up bis title or enter as charged, the disponee brought an action 
of declarator of tinsel of the 9upcrioritj% in which he called 
the next superior or over-lord as a pai'ty, in order that he 
might be authorised and ordained to receive the Jlspouee as 
bifl own immediate vassal. ^VTicro the mediate superior was 
the Crown, a precept was issued fi'om Clionccry on the decree 
of tdnael, for the infeflment of the disponee, infeftniont ou 
which, made his title as complete as it would have been bad 
ho been infeft on a charter of resignation from his immediate 
superior. This pi-ecept was oiUed the jfTaiephtm amiwi<wii« 
I superioritatis, because its effect was to deprive the superior of 
his right to the casualties during that vassal's life, although it 
did not affect his right to tlic yearly duties. A simpler and 
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more ex|itiflitiuiiH mode uf couipellinir an entry watt introcIuDeJ 
by the Act 10 and 11 Vict, cap. 48. 

Prescriptio longisaimi temporis — ^Tbe prescription of tlie 
longest period. With us the presciiplton of the lougcet period 
is the prascription of forty years, whicli has the effect of dis- 
diar^iiig n dubt not sued for within it. &:c. ; and this is gener- 
ally kuovvni as the long prescription, in contradistinction to 
'ithera of a shorter period. Among the Bomnos the pj-escrip- 
tion signified by the words of the phrafle was of a diflerent 
character. It was either of a period of thirty or forty years, 
1. By pos.*ie8sion for the furuiLT pyrimi, the property of a sub- 
ject stokin wnn trantiferred to the jiossesftor, if Ids possession 
began in bunajide; and even in the case of the thief hiiuself, 
the Ltpsc of tliirty years gave him ft valid defence to any 
action for recovery at the instance of the true owner. The 
ditference in the case of a person possessing in Umaiide. and 
<if one possessing in mtdu ftAie, was tliis, that the latter was 
only protected by thepreseriptiun so long as be retained poa- 
soBsioii, for if he lost possession he had no action for recovery ; 
thi.<i lay with the true owner : wliile the former, by the 
lapse of the prescriptive period, became the true owner, and 
enjoyed all the rights attaching to owuerelnp. In shoi*t, where 
there was bomi Jrdes the prescription transferred the property ; 
where there waa Tnala Jidta it only afforded an exception to 
any action for recovery. 2. The forty years' prescription was 
the same as that of thirty years, with this exception, tJwt ii 
applied only when the firoperty in question belong«l to the 
Htate, the church, or to a pupil. T!ie Komans had alao the 
prescription Uinfft U-mporis, which applied to immoveable or 
real rights. Its period was ten years, *ftfer prej$ent€s, i.n^ 
where the party possessing, and the party challenging, tlu 
possession, livetl in the same province, and twenty years wUw 
almenies, i. e., where they lived In different provinces 

Presnmendum est pro libertate. — The presumption is in 
favour of Liberty. Any i-ostiiction upon tbo full and unro- 
strainod enjoyment of property, or in the exercise of tlu 
rights of o"\vnership which attach to it, are regarded tin&vour- 
ably by the law, the legal presumption being, as expressed in 
the words of the phrase, tn favour of the free and unlimited 
exeraise of these rights ; and therefore oil such restrictions are 



disregarded -where not cletrlr imposed, and even then are in- 
terpreted etricti juris. Accordingly, rights of servitude, bein|r 
burdens had reatrictiAns of the nnture rt'ferred to. Hru stricily 
confltrued ; sn also am th(* rostrirtive conditiorm of an entnil, 

Freeumptio hominis vel judicis, — The presumptiou of the 
man, or of the judge. This is the opinion or conviction, of the 
judge, arising from the cireumfttaneea of thft «isc laid l>pforv 
hiin> It ditiera fiwm the preaumptio Juri^ in tliis, that the 
Utter is that arising from statutory provision, decisions, or 
custom, while the fannei* emerges from blie eircumatancw of 
aeh special case, and is frequently strong enough to ovorcoitie 
tfae legal presumption. 

Presmnptio juris. — A legal presumption. This is a pre- 
sumption lixt^I hy statute, docisions, or custom, in favour of a 
certain argument or case, bat which admits of being redargued 
)w contrary proof. Thus, in moveables, projK-rty is presumed 
from possession ; a debtor is never presumtnl to have jjiven 
uything in gift to his creditor ; a bond or bill fnnnd in the 
ilebtora repositories is presuraed t^i have been paid ; the hus- 
Und in presumed to bo the father of all children to which his 
wife gives birth during the subsistenoe of the marriage, ix. 
In m far as the prMwmpiio jurU admits of being redargued, 
it didVra from the 

Fresnmptio JTiris et de jure. — Alegal presumption, amount'- 
ing tti a legal rule. This dites not admit of refutation ; but 
the facts on which it is founded being admitted or proved, the 
presumption rweives the weight and effect of a fixed rule of 
law. Iliuft, a minor with cumUtm is not held bound by any 
flontrai*t into which he may enter without their consent ; he 
is pnjbumed t«) be incapable of acting for himself, and this pre- 
sumption cannot be overturned, even where it can be proved 
that the minor has acted, and i<n ca|>{ible of acting with great 
prudence and care, and advanti^iunly for himself. So also 
the plea of lesion, as a ground of reduction, will not be sus- 
tained if tliu action of reduction is not brought within the 
quadrieimium uHls^ the law premiming, from the jwrty's 
«lenco during that period, that the deed or contract sought iu 
be reduced was not to the minor's lesion, — a presumption 
which cannot be traversed, even by legal evidence to the con- 
trary. In like manner, the law presumes a man to be meu- 

R 



PREST7MPTI02fE 



388 



PR!5ff> 



iiUly iaeapable of executing a settlement disposing of lierit^, 
ijpoit deaiU-bed ; aud tliis cannot be redai^cd by tbe tilaavA 
proof ut" Iiis mental raipfu^ity at the time of oxectiting tbe fcUle- 
nienr, or during the whole periotl of sixty dajR before his 
death. 

Presnmptioner — By prpsnmption ; i. e., according to tiie 
jfreituinptui jurtji. BtU'a Priii., § 7*7. 

Pretiom affectioiu» — ITie price of regard, Tbi« is tlip 
value attached to it by the owner of a subject, ou account nf 
the TCgard in which he liolds it, and a|>art altogether fnm ils 
intrinsic value. Thus heir-looms, gifts from deceased fmniK 
&c., have a pretktm afediowU attached to tlicm, on aootmw 
of the manner in which tho owner baa ac(]iiii-ed possc^ision 
Damage is never ostirnatcd by this standanl when the injiuy 
has been done without fraud or dole. 

Pretium periculi— ^Tbe price of the risk ; the payraeutin 
ufHisidenition of which the risk is undertakeiL Such is tlie 
premium paid on a policy of insurance, either on a Elc «c 
against fire, wbicli varies in amount iux'*>rding to the niUflttnf 
the risk. So also the iut<crt:st paid in money adv^ued (u 
bottomry or reajMnulenfui (adlwl generally marine iatenss) 
partakes more of the cbaracter of a pretium jieric-uH, or |W- 
mium, than of mere interest for the loan of money, beaoic 
if the ship on whicli it is ndvuuced is lust, tlie lender loses li» 
right to chum tlm cajiital sum lent. 

Primo fronte- — At first sight ; palpably. 

Primo loco — In the first place. When a claimant in w 
action of multiplopoinding is prefcrrrd j/riviw lum to tbi- finid 
in. inedio, he is preferred to the exclusion of all other daiit- 
ants, who can take no part of the fond until the claim pw- 
fcrrcd has been satisfitid. 

Primo venienti — ^To the person who comes first An 
executor, after having realised the estate of the deceased, b 
entitled to jmy off bis debts aa they shall be claimed -..thai i*. 
be is not bound to wait until all the claims f^ingj. thi? dt 
ceased have been presented for payment, but may pay lbi» 
as they are i>rcscntcd. It may happen that the execute. 
Imving jMiid all the claims presented in full, i»-jsnablc to fity 
one subsequently presented, of tbe existence of which he w>» 
not previonsly aware. In snch a case the executor is not pw 




HonaUy liable, l*cauRe lie was entitled to pay away the mlaUs 
to th* CTiMlitors first t-laiDiing. 

Primos actus judicii est judicis approbatorius. — The Givt 

or sU'p of jmxAnJuru in a suit in held to be uppn)b«tory 
the judge. The iraptut of thus maxim is, that ajiy ohjiic- 
tion which can be urged agaiust the judge before whom the 
action 18 brought niudt Ih^ stated at the outwt, for if the party 
MiititJei] to tnko the ol)jcction prooi^'dK in Uiu miit witliuut 
taking it, his proceerlingK arc n>garded aa an approval of the 
jud^ which bars him stating the objection at any subnequeut 
stage of the case. Thus, if a. defender prnponc defences on 
the merita of the action brought against him, without declin- 
ing the jurisdiction of the judge, he cannot thereafter dechne 
the Juris<liction. Such objections muyt be stated in liviiM!, 
or they juv held to l»e wuived. 

Prior tempore potior jure- — Prior in date, preferable in 
right Tliis i-s the nde of law on which rights of preference 
In competitions are deeded, the import of wliich is, tliat he 
whose rij^ht to the subject claimed ha^ be«n firat coinploiiK) i.-* 
preferi^d, us having the best right, to the exclusion of oil 
others. Thus, the sasine firet in date upon the record gives a 
preferable right to the Ifliids over that afforded by a R&sino 
subsetjnently recorded, without regard to the date of the in- 
Htnunent ite»eli^ or tlie conveyance on which it proceeds. On 
the same principle, tlie 6mi couHmiM title to laiulH held a me 
is preferreil to that subsequently conlinned, although the in- 
fefttnent liu>t oanfirmcil »liould have been hi'st recorded. 80 
aino tiie prcfereuccfl of arresting ereditoi-s ore decided acoonl- 
ingto thftdaU'Sof their n-speetive anestnients, and not accord- 
ing to priority in point of time or date ol' the decree on which 
the arrestments proceed. 

Priva leges— Personal laws; imperial constitutions hav- 
ing reference merely to one person. Under the civil law were 
included in this datus all laws or ordinances which bad refer- 
ence alone to an iudividuid, and did not atllu't iho jM^oplu 
generally, and that whetlier sucli ordiiuuices were lieuefieial to 
the individual, (as in tlie case of imperiai i-escripts, by wbicli a 
person was legitimated, a convict pardoned, kc), or were dis- 
advautagooua to him. Such laws, however, in the general 
were padBod for tlie purpose of oonibrriug a benefit, and 
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lience the word pnTJleges. In otir law the term ia applind bi 
all acts atiectmg private, personal, or local interests, nteh as 
those authorislog the couatruction of a railway, a road, rati- 
tution of fttiiiily liuiiours. titles of di^iity, Szc These areoot, 
in tlio strict st'iise, laws, and cannot therefore be recogntHHl 
by the Courts, unless pleaded by the parties having the intcnst 

to do 80. 

Pro bono publico- — For the public good ; for the adrui- 
tage of the public generaily. See Pro pritfate, &c 

Pro confeaso. — As having cf)Dfes«ed. Where a deibndcr 
fills to iippeiir ti answer or defend a Bumroons mi^cd and tjt- 
cutdd against him, he is held pro eonfesso, and thcrefora deem 
ia pronounced aj^inst him ; that is, his failure to appear is 
rc^^arded aa u oyulVssiou of the justice of ih^3 pursuer's dun, 
and on thiH IiifeiTed cuuft^Htilou tiie ilecree proeeeda hi llie 
same way, where one party to a suit refeiB the point at imc 
to the oath of his opponent, and the latter fails to ap[te.-ir and 
dopoue under the reference, bo b held as confessed that liis 
caR^ is iiiifnunilcd, and that the nthnr pnrty'n irsme isoonid. 
and devreo follows in terroii of thi» implied coitfttKsion. 

Pro forma. — ^As a matter of form ; a proceeding parely 
formal. 

Pro hac Tice^ — In this matter ; for the diHcliarge of tlun 
duty or office. Some appointmeata are made for the discba^ 
merely of a certJiin speuifiud duty, which. Ijeing performed, tb* 
apljomtment falls. Thus, in tlm iiitr<Mluctory ptirt of a Coort 
of Session summons, it is directed to mcesengers-atraniii 
" Dm* sheriffs in that part," which is the same aa, our tdicri^ 
pro hue vice. They are appointLd th« sherifTs or uflld'^n. f« 
the fulfihueut of a certain office, namely, the execution of lti« 
summons ; and on this being done the authority deputed 1* 
them ceases, iit so far as regards that particular writ 

Pro indiviso. — In an undivided mimner ; 5a commoa ^ 
pro indlviso right h one which gives to several proprietoB* 
conjunct and common right in the whole subjects over wi^ 
the right extends ; and while each has an equal right to tlw 
whole, none of tlic proprietors can claim an absolute right ^J 
any individual portion. lieirs-portioners are pt-o i'miilM" 
proprietors of tlie inheritance to wlucli they succeed. 1V>5 
liave an equal riglit to the whole reuts and profits of the aiUI* 
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« a (^u»t1J:/os1ltn, but none of th«m o«n cUini tlio rent or profit 
of any partieular field or fiuiu m her abeoluto right. Such s. 
right constitntcs a kind of partiiereliip among the proprietors. 
under which tliey ciiually enjoy the profits of the subjects ao 
held, while tbey equally bear its hurdena and reepoDsihilitiea 

Pro loco et tempore. — Fur ilie place aud time. Wlierenit 
objection liaa bucii taken successfully to the relevancy of ait 
indictment, or anything occurs to induce the public pro&ecator 
t» delsy proceeding with the trial, such as the abiicnce of an 
eSRential witness. &c., he may, before the jury is sworn, desert. 
the diet agaiiixt the prisoner jtro loco ei tempore, and tliis re- 
serves to him the power of indicting the prisoner again for the 
nine otfcncc, at another place and time. The prosecutor can- 
not thiu) dosei-t the diet where the panel h arraigned on cri- 
minal letters, served upon him umler the pro\nftionfl of the Act 
1 701, cap. 6, for any desertion of the diet in that case amounts 
to a desertion of the cause mmpliciter, which frees the panel 
for ever of all cluOlengo or question touching the offence 
libelled ; nor can he desert pro loco ri itmpore in any caee 
after the jury has been sworn to Xxy tlte cause. 

Pro matUTim.^ — ^As if a htan. Where a penniii, under an 
erroneous Iwlief of liability, paid a sum of money to another 
which was not dne, the civil law gave an action, the c<mdictio 
inffelnii, for its recovery. The sum so paid was rei^tinlMl as 
if it had l>ecn a loan in niuluurn, which th« lender was entitlwi 
to recover, and on account of this was callc<l pro mutuum, or 
qv^ufi inw/o wm. The action for recovery might be suocos-sfully 
resisted on either of two grounds : first, where the sum paid, 
although not legally exigible, wna one due upon a natural or 
moral oMifjation ; and, second, where tlie person knew, at the 
time of psyiiig. that noihing was due, in which ease the pay- 
numt vras held to I«e a donation. A difference existed Ijetween 
tlift case of money paid upon fin error in fact, aud that of 
money {laid upon an error in law, regarding which see C'(*?i- 
iiidio indebUi. 

Pro non adjecto.- — As not adderl. In Uie nomination of 
testanoentiir}' tutoi-s, where a tutor is nominated who ia iu- 
capa)j]e of filling Uie oflice through legal incapacity, or others 
vtise, tliis will not invalidate the appointment as i-ogards the 
_«Utera. 'ilie name of the i>ne incapacitated is regardad as nuu 
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\xdj€ctus, wbile tlie appf>bitinent a<t regards tbe others will be 
ttiistained. Anything in » deed which is not essentia], but mere 
KurpluBage, Ib held 2"^ ^t^^ tuljecto, and caunot affect \ts 
validity. 

Pro noQ sciipto. — As not written. Certain cooditiora 
attached to lygiuaes or testaments are disrej^arded by «.»ur law, 
and are held })ro ■n/m. acripfo — lut if they had not been written, 
and did not fumi part of tlie deed ; but to be thus duiregarded, 
tlie conditions uiiist either be iinixjsaible or iU^al. Tliun. if 
a t«stat<jr directed that his hoir should miooeed, or a legatw 
receive the legacy beiiueathud, only on condition of their com- 
mitting a theft, or on their cotuuiittin); an assault, &<■.. the 
condition would Ijy disregiurded «« ilh-jjal, and tlio hoir or l^|a- 
toe would fluoceed without fulfilment of the condition. So 
also, if the condition be one of which the fulfilment is impos- 
Bible ; aa, for example, that the heir or leg«tce should tmvcl 
over Britain in a day. A distinction was regarded by the 
civil law between impoawble conditions attached to a contract, 
and such conditions attached to a testament; in the former 
case they were 'held to void the contract, in the latter they 
were held pt-o iiou ecripfo. This distinction is aluo followed 
in our law. " As an obligation to jierform imposiiiblo facts ta 
null, so ai-e those granted under an impossible condition ; for 
the adjcciion of a condition which cannot f*xi$t, is an evidence 
that the parties did not seriously intend a bargain. But 
dt^ds are construed to be granted absolutely, and the condition 
is held jrro inou scripto, not only in testaments and legaraes, 
but even in grants inter vivna, where the granter of the obli- 
gation lies under a natural tie t4> execute them." Erstc, B. 3, 
T. 3, § Sr,, 

R-o omni alio onere. — For all other burdea A clause 
u9od in charters, the efl'ect of which is to restrict the duties to 
be rendered to the superior by the vassal on account of the lauds 
held by him, to those oxprossed in the charter. The elauw^l 
(called the reddendo) generally runs in terms similar to tJio fo! 
lowing : " Giving therefvr yearly the said A. (the vassal) and bus 
foresaids, for tin; lands and others aljcive disponed to mo and soy 
foi-etwids. lawful superiors of the same, the sum of £ in 

name of feu-duty, at two terms in tlie year, &c., and these for 
iilt otltcr (nirde}i, exaction, demand, or secular seivice wU 



soever wluclj win \te. any wny exacted fur tbe said lands nnd 
otiiers, or anj' part thervnf, in nil time poiiiing." 

Pro parte — Rirtly ; an regards a paxt Under tbe civil 
law a itistAtor could not die intestate pro parte, that is, a« 
regnrdB a part of bis cstnie ; his suoceHsinn must have tuMU 
either wholly loptate or wholly inteRtata Where a testAtor 
appointed a certuiu jwrson his heir, and conveyed to him ecr- 
tfuii jKiriiouH of his succession, but luft other ptjriioiis unUi^- 
pOAed of, the law regarded the boir so named as the mtivereal 
heir, and he succeeded nccordin<:;ly. A difft.'rc>nt rule prevaiiR 
with oa; for wliile our law will jjive eflect to the testators 
will, in Bo far aa this has been expnsised by a valid iostnitiient. 
and hold the dt>c«aKcd U» Ije thus far testate ; yet. if he hii« 
left proiwrly uudiaposed of hy that instrument, the law ftill 
dispose of it according to the rules of intestote etnccessioi!, 
giving it, not to the jierson Kiicoceding under the d(«d, but Ut 
the heir-at-law. if it be heritage, and to the next of kin if it 
be moveable 

Pro pEUtc Tinli — For one's own share or propotion. 
Where thei'e aits several vltioua Intixnoitters with the estate of 
a deceased, any one of them may be sued by a creditor of the 
decenfted in suUduin, for the whole debt due to lum ; but if 
he calls them all jointly in one summons, wich is liable only for 
his own share of the cre<litor'a claim, which is reflated accord- 
ing to tbe number of the defenders, without regard to the 
extent of thi-ir scvoraJ iiitmmissions. 

Pro possessore habetur qui dole desiit possidere- — He is 
gild as tlie jjas^e^ior who, for a fraudulent ])uriK)se, cedes pos- 
ion, Siicli a perstm cannot take benefit by liia own fraud, 
and therefore all thu liabilities nf a posset-sor must be borne 
by him who has fraudulently quitted possessioa See Is qn'i 
dola, &C. 

Pro prirato commodo- — For private convenience. 'Vhw 
phrase ia u&fid in W)ntnulistinction to pw tumt* publico, and 
tlit^y may Ix>th (w iUustnitfKl simply. A highway is coustructed 
for the public, good or convenience, and every one hw a right 
to use it, while a private road is made for the convenience of 
tlie proprietor alone, and no one, without his ponuission, can 
use it without trespasain;;. 

Fro anantdtatehareditatisettemporifr — According to the 



PKO 



2rA 



PRO 



tixtcnb of the estate, and of the time. Tbu casualty of ward 
entitlcid the superior to the whole profitfi of the ward-fee dur- 
iug the loinority of the heir, aad by the nile of an ancieot 
law he was liable for a proportion of tlie debte of the deceased 
vHWal, according to llie exteut of the estate and the length uf ^ 
time the heir w^s in minority. This waA subaeqaently altered, I 
and he was entitled to the profits of the estate without deduc- 
tion, nor could Iii» riglit be aflccted by any act (such as tfao 
constitution of Kerviiudes) (;f the hite vauial 'Hie casualty of 
word, and the other casualties proper to ward -holding, were 
alwlished by the Act 20 Geo. IL. cop. 50. 

Pro rata. — Pn)p<irtionally ; lur a proportion. Where 
several debtors are each liable for the whole debt, they are 
said to be liable in volUlu-in. but wliere each is liable for his 
own share or proportion only, they are said to be Imund prn 
rata. An example of both phrases nuiy be found in the lia- 
bility of partners ; each is liable in eoliditm for the debts of 
thn co])Rrtnery in a (juostion with the creditor, but each in liable 
only pfo Ttita in n question between themselves. 

Pro rata itineris. — For the proportion of the journey or 
voyage. Where a ship, chartered to convey a cargo to a txv- 
tain port for a specified freight, is prevented completing the 
voj'age, either through the peiil of the sea or hostile power, 
the master of tlie shi]) may traushii) tlie goods, and thus con- 
veying them bo their dsstiuatiou, earn his full freight But 
it when the ship has been prevented proceeding on her voy- 
age, tlie freighter himself tranships the caigo, the master is 
entitled to freight ;>po rata Uineris, for the proportioa of the 
voyage which he luw aeoomplishcd. 

Pro re nata. — Arising from some particular thing or car-| 
cimistauce. A meeting or proceeding prv re iiata, in a meet- 
ing which has been called, nr a proceeding taken in uouscquencc 
of some emergency, which has rendered it necessary. Thus, a 
prt) re nata meeting of presbytery, is one which has been 
called out of the ordinaiy coui-se of presbyterj'- meetings, for 
the special consideration of some case or circum»tauce requir- ' 
ing nuch attention. 

Pro servitio borgali — For burgal ser\-icc. Bnigage sub- 
jects were foimerly held of the Crown in return for burgal 
service, which always included watching and warding in the 



bopough, wlietlier this was expreesed in the ebftrter or not 

All biiTgage lands are now held blench of the Crown. 

Protanto- — For so much; to account of. Whore a *le- 
I fender consigns ft cortain sum, which he admits to be due, in 
an action raisod against him by his ci-oditur, the latter, obtftin- 
ing decree for the full sum claimed, is entitled to uphft the 
consigned money, and impute it pw tantv in extinction of hie 
' claim. Or where a defender is found liable in a sum sned for, 
but found entitled to his expenses, he may impute the amount 
of his exi«nHe.s in extinction pro tantv of \m creditoi-'a claim, 
and obtain a diBcharge on payment of the balance. 

Pro tempore, — For the time being ; temporary. 

Pro tribunali — In Court ; before the judge. 

Pro virill- — For one's own share. This plirase is a con- 
tmction for pro pnrte vlriU. Ersk.. B, 3. T. y, § 55. 

tProhahilis causa litigandL' — A prolMilile or plausible ground 
for action. Any one may raise and proEccute an action, whe- 
Itber he has reasomible gi-ounds for doing so or not, the award 
of expenses against an unsuccessful litigant being geneiully a 
'sufficient cbcck upon unnecessary and groundless litigation 
But when litigants, unable to aflurd the expense of an action, 
Apply for the benefit of the poor's ruU, either in the Supreme 
or Inferior Courts, gainst whom no available award of expenses 
caa be given, it is neccssar}- to ascertain that tlieir ground of 
action is at least reasouahle, so that if it ih, Lhey rnay not lie 
flenied the justioo to which they are entitled ; and if it is not, 
that their Tiickiesa litigation may not he allowed to proceed to 
the detriment of their opponent. For this purpose the Court 
apjtoints certain jiersons practising before it to cniiuiro into 
tl»e nature of the action, and the grounds on which it is based, 
and if they repoH thai the applicant has a prohahUis canna 
lUiijandi, he is admitted to the benefit of the pool's rttU ; if 
^^^ report otherwise the application is refused. 
^B Prohatio probata — -Literally^ a proved proof; that is, a 
•proof which is not peniiifcted to he impugned or redargued. 
Ilius, Uio vei-diet of a jnry, where it cannot be n.'viewed, is 
caWeii jimbtdio 2)rofnita; and of the Kime nature is the find- 
ing of a Lord Ordinary upon the Kicts. who, of consent of par- 
ties, presides at a trial without a jmy, under the provisions of 
the Act 18 and 1 4 Vict, cap. 3(J. In tlie latter case the find- 
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ings of the Lortl Ordinary on the Eacts are final, uuleifs they 
proceM upon some errom^ous view of the law. 

Frobatio prout de jure- — A prcwf according to law. A 
jircmf ^)jv»/ (if JHTf inchideH nil the h-'<^al means of probation, 
jtamli!, documentary, ami oath of party ; although, in practice, 
tliis phmso is iindcrstoixi to signify a general jjroof of tlie 
fiu'ts and circumstances of the case in whicli it is allowed, in 
contradistinction to a proof wluch is limited to tlie writ or 
oath of thft party. 

Frocorationes ad resignandam in favorem Procuratories 

of resiguutiou in favour of the dispouee of a vassal. At one 
time resignation waa the only form in which a superior could 
be compelled to receive as his vassal the di!4j>onee of the vassal 
who had previouHly held the lauda. A superior can now, 
however, be compelled to enter a vassal by confimiatiaa, and 
this ha«, for a very lengthened period, hoen the mode in ooni- 
mon use by which a vassal's title is completed. See hi far 
viimn. 

Procaratorio nomine- — In the ammo or charactei' of a piv- 
cui-atnr. Stair. H. 3, T. I, § IG. 

Propriis manibas. — by one's own hands. Under the old 
form of infeftment. sasine was said to be given to the disponefi 
j(>m^Ww Tnardbuei, when the disponor apjKsared personally on 
the g^mnd, and with his own hands delivered to the disjionee 
the usual and nece**ary symbols, instead of this being done., 
HH waa most usual, by another person who acted as the dis— 
poner'a baillie. This foi-m of infeftment was, perha|»s, most*" 
fircqucntly adopted in the case of provisions being made to ac^K 
wife or childrf;n, where the husband, receiving infeftment i f "^ 
lands ho had purchased, at the KAnio time gave his wife infeft-c*'" 
ment in a liferent right, both of which rights were includeO'! 
in the same instrument. Infeftment pivpriU tnanibvs rcqniri'Oi^ 
no ajitecedent warrant, for it was unnoceaaaiy for an hcriiabl" ^* 
proprietor to grant warrant to a baillto to do that for hiin 
which he was to do himself " It is to be carefully obeervec*- 
that sasincs pivjirlw mutubvH are not protected by the Ae^ 
Q and 7 Will IV., cap. 33, which exempts sasinoa from chaT-^^B/- 
lenge on the gi-onnd of ensure. On the contran,-, the}' ar-^t^'i 
expressly excepted from that statute, and jvistly so, innfimuc^=^ 
as the sasine ^/?v;n-«*r itumilnta is not like other saaines, meid ^:y 
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K attestation i)fthe delivery t>f possession, bxit is by its nature 
act of alienation, and emlrooea in itself tlie warrant as well 
_ the delivery " (Menzios' Lectures, 571). A vassal, in like 
1 manner, waa said to resign his lands propnis niamhus, -when 
I lie delivered tiie symbol of resignation to the superior with 
■^ia owii liniidH. 

^H Proprio jure. — By one'a own proper right. 
^B Proprio nomine. — -In one's own name. When a person 
Ries for a debt due to himself, he sues in \m own iiame and 
individual character ; but whore it is iitifc due tn himself, but 
^Vhim for behoof of some other, he sues in that character in 
Iwnich he is entitled to claim it. Thus, a ti-ustee or lactor 
does not sue for a trust-debt, or one due to liiw constituent. 
fin his own name, because to him aa an indi\aclual, apart from 
'^he office wilh which he has been invested, the debtor owes 
thing whatever: liy therefore sues in tliafc name and cha- 
in re8j>eet of which he actiuires the title to sue. In the 
e, where the money is due to hiinRelf^ the claimant sue» 
n&minc: in the otlier case, where it is due to him in 
-xespoct of the ofHoc he holds, and for behoof of another, he sues 

Propter commodnm curise. For the advantage of the 
Court Stair, B. 4. T. 3 i. § 3. 

Propter cnram et CUltnram.^ — For care and cultivation. 

Krek.. B. 2, T. (J, § ^1, and T. 11). § 10. 

Propter delectum persona. — On account of the choice or 
■Mdecbion of pei-wun. Althciugh, under many mandates, certain 
Heps in fulfilnient of the purpose for which the mandiite is 
granted, have to he executed by or entrusted to others than 
the mandatory himself, yot a umiidiitory cannot delegate the 
whole of the authority, oi- the [irincipal parts of his trust, to 
another, an this would render nugatory the mandaut's delectus 
persojiae, in exercise of which he chose and appointed his man- 
datfliy. See DchrinH pcrsontv. 

Propter eminentiam masculini sezns — On aecmmt of 
tho superiority of the male s*;x. It is fwid to be upon this 
■ ground that a conveyance tu a husband and wife in lifei^nt, 
and their heirs in fee, is held to constitute a fee in the hetn: 
of the husband. See Potior e^ con-ditio masctUi, which is 
oiily another form of nsud^riug the same maxim. 
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Propter fragilitatem sexns. — On account of Uie wcakm 
of their sex. On this ground naajried women are not bound 
in iulfilment of their personal oblt^Hons, and cannot b« sub- 
jtcted U) personal diligence fyr civil debt Stair, B. 1, T. 4, 
?5 22. 

Propter ii^atitodinem- — On acconnt of ingratituda For- 
merly, when heritable rights were conferrcd {jratuitously by 
the superior upon the vassal to ensure hia fidelity and ser- 
vices, and even wbore the fee had been conferred for a price. 
but that inadequate to the vahie, the superior could revoke 
tlie gift and resume the lands on account of the ingratitude 
of the vassal Under the civil law all donatiouB oould be 
recalled u)>on tliis ground ; and ttiis appears to Itave beett 
at one time a rule of oui- law, altboughit does not now seem t* 
hn recognised. 

Propter majorem securitatem- — For the sake of greater 
security. 

Propter negUgentiam hseredis jus saum nonprosequentis- ~ 
On account of tlie negligence of the Iieir in not following up 
hifi right. By the early feudal customs, if, on a vassal's death, 
his heir neglcctud for a yf;ar and day to enter with the 
superior, bis right to the landti wan foH'eitcd on account of 
such negligence, and they revei-ted in property to the superior. 
The right of the heir is still liable to the same forfeiture, 
though not so rigidly foreclosed by the lapse of time, tht 
Kujierior's remedy is now obtained under an action of declnra- 
U)T of non-cntr>% a decree in which entitles tiim to the whole 
rents of the property fix)m the date of citation. If the heJr 
takes an entry before decree, he is only Hftble in the relief 
iluty due to the superior, and the expenses of the declarator *^ 
but if he does not enter uulU al'ter decree has been obtains 
the superior i» entitled to tlie full ivnta. ]n judging of the 
heir's liability in these cases, the Court exercises an cquitAbk 
inteiference with the superior's strict rights ; and in one case. 
where the heir offered to enter after decree of decliirat^jr ot"' 
uon-entrj' had \%:en pronounced, the Court, coneidcriug hit*. 
delay in entering excusable, held him liable onhr in the fpu-- 
duties. Mohin, 13 June 1S2S. 

Propter rem ipsam non habitam — On account of 
having had in poeficssion the thing itself Wliere one pait^- 
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to a wjntrftct binds liinisclf ahsnlntely to deliver to anotlitT a 
rertAin subject, and fails to fiilKl this obligation, be Is liable 
in the damages occasioned by his failure. Such damage may 
ftrise fixjra several Bources, and aniung otherw, from the mere 
want of posseaaioQ of the subject agreed to be delivered. Im*- 
caiise, by anch a want of poasession tha buyer may have been 
unable to takeadvuiit-ajre of a go<»d market, a riso iu prices, &«. 

Prorogatio de loco in locum- — A pitiRjgatioTi (of jurisdic- 
tion) from one p!a(ie to anothor. The consent of parties can- 
not confer any jurisdictiau upon a Jud^'e outwith his own ter- 
ritory, and in this sense, as regards thu power of the judge, 
Uiere can bo no such pvorogatinn as that exprcsfied by the 
phrase. But there may be such prorogation as rognrds tlie 
interest of the parties, and this takes place where a defender, 
not subject to the jurisdiction of the judge l>efoiv whom he is 
eiieil to appear, acquiescses in the jurisdiction, and lodgee jwir- 
emptoty defences. 

Prorogatio de tempore in tempUB. — Prorogation (of juris- 
diction) from one funo to another- There can lie no proroga- 
tion of the jurisdiction of a judge where his jurisdiction is 
vacated, or its term cxpii-cd. In another sense, however, sucli 
prurogatinn is known with its ; as in the case where parties to 
a submission having agi'eed to abide by any decision pro- 
nounced by an arbiter within year and day, afterwards proro- 
gute the arbiter's jurisdiction to a period more remote. Such 
|>rorogation to be etiectual, it need scai-cely bo obseived, must 
be agreed upon, and the minnte embodying it executed before 
the expiry of the original term. If not, a new submission 
alone would confer jurisdiction on the arbiter, and be binding 
on the partiee. 

Froteetatio oontraria facto. — Protestationinconsistent witli 
one's conduct while protosliiig. Stair, B, 1, T. +0, § 39. 

Pront de jure- — According to law. A general proof of 
&ct8 and circumstances is caIWI a proof />roKN/« jure, in con - 
tnulistinctioa to a proof limited to the writ or oath of \nurty. 
Seo Probaiio pr&ut, &e. 

ProviHio hominis non tollit provisionem legis — Tlie pro- 
vision made by an individual does not take away or abrogate 
the provision of the law. By legal provision a widow is en- 
ed to a certain part of her decea-sed husband's moveable 
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estate, ami so fti-e tliftoliihlren : and no tftfit«mentary provisiMti 
of the huAbaad or father can deprive tliem of this J^^al riglit. 
If, by Lis will or settlement, the deceased has made certain 
provisions for his wife and children, thoy may iiveive the iK-nefit 
of such provifiions without in any way prejudicing tlieir claim 
to that which the law entitles them to ; and should the d&- 
ceawd's pixiviaioDR l>e declared to be in Heu of legal rights 
eompetent to his widow and children, tliey have the option of 
either accepting these provisions, and renouncing their legal 
ligliU, or of dfcUiiing the provisions, aud insisting on their 
jnH rellcliv and Itgitiiii resjiectively. What tho law de- 
dares certain persons entitled to, theyoinnot be deprived of by 
private an-arij;<Mn<>nt, unless they are parties consenting to it 

Ih*ovi6ioiie bominifr — By the pi-ovision or appointment a 
an individual. Ueirs who auccecd, through tljo provision o 
a])poiniment of the testator, to tluit to which thoy would n 
huvo succeeded by force of law, are said to succeed /jtoi'ww* 
ham-inis. All heirs who so succeed ai'e called heirs of pm 
vision. 

Provisioue leglS — By provision of the law. Heirs whtt 
suoceod acconliug to the rules of law n^gulatiug succesaioo, 
without tiie consent or appointment uf their ancestor, are said 
to succeed prox'iahne legis; and are known as heii>>-at-lair. 

Proximus pabertati, — Near puberty ; ha^-ing nearly at- 
tained the years uf pulitirty, but still in pupillarity. 

Paberes, — Minore ; persons who have atlained the ftgeo( 
jmberty. which with us is 14 years in males and 12 in ienialc* 

Publica vindicta.- — The defence or pix»tcction of the public 
interest; the legal punishment by whicli the public aafcty awl 
interest is protected. See Ad vindiatmti, &c. 

Fore — Purely \ unconditionally. Obligations are eilliK 
jmre or in d'l^rti; pei-fonnance of the former is immwliately 
lircstablo, because performance is at once due, it being biff- 
dened with no condition ; while performance of the latter cm 
oidy be insisted upon when tluit day arrives, or that coiiditioB 
is fulfilled, on which the obligiint has Ixnind himself to ioipl^ 
ment \m obligation. When a condition has been fulfilled, it 
Ls said, technically, to have been pujified. 
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Qt^ — As ; in tlie cliai-acter of. Tims, n widow is said to 
be Ueceruwl executrix to lier deceased lui^^lmiid qna relict, and 
n creditor appointed to the offico of executor is said to be 
decerned executor-dative qua creditor. So also, where a 
trustee sues for a debt due to the trust, be suea, not aa aa 
iHtlividual, but tpta trustee. 

Quadriemiiiun utile: Is tlie name given to the period of 
four years, commcnciiijj Irom tlie attiiininL^ut of niiyority, daring 
which an action of reduction may be bi-ought, on the ground 
of lesion, of any deed jp-anted, or contract entered into, during 
minority. If no such action is brought within this period, the 
law prtsunK's that tlie deed or contract was not to the prejn- 
dico of th*j minor; and this Ijying a presimiptlo jifnn et. ih 
jure cannot be traversed by the clearest legal evidence to 
the contrary. 

QosB cadit in vinun constantem.^ — That wbicb would over- 
come a mail of tiiumoss and rL'&ohition, Stair, B. +, T. 40, § 
26. See £x m, &c 

Qnee cadunt in non causam.— Those things which wc lotic 

on the cessation of the title on which wo held them. (Stair, 
B. 1 , T, 7, § 7). Thus, for example, the right of the assignee 
of a Hferenter to the fruitB and benefitR of the liferent, fallp on 
the Ufei-enter's deatli, bccaaie the title on which he holds then 
necessarily expires. 

QiUB functionem recipiunt.— Things which porfonn the 
office, or supply the places of uthei-s. This is the latin defini- 
tion of that tlass of tliiiign known in our law as fimgiblea. 
which alone oau foiiu tlie subject of a couti-act of tnutwum. 
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lliia class includos all tliinga which nifty be esfcimatod generi- 
cally, by weight, number, or measure. See Poiulere, numero, 

Quffi non fieri debent, &cta valent.—TIunga which oagfat 
not to hti tlrme, ju-e held valid wben tboy have been dona Some 
acta prohibited by kw are, by virtue of such prohibition. 
essentially null, and never can be validated bj' the private 
agreement of the partjies interested. For example, no obliga- 
tion or contract arising oh turpevn aiusam can bind the par- 
tiiis, or be enforced against theiu. even where they may have 
expressly waived any defence or objection upon that ground ; 
nor can those obligations be validated by private agreement. 
which are declared by the law to be null, becanBO fchc^' are 
wjntrary to the good moiula or sound policy of the conniry. 
There are, on the other hand, Bome acts prohibited by the lav 
which will bo rejiardod as valitl and binding after their actual 
pertbrraance. Thus, the Act ljy4, cap. 2I(J, prohibits tbe 
purchase, by a member of the Cullojje of Jtistice, of anj-tliing- 
which forms the subject of a law-suit at the time when pur- 
chased, and that under the penalty of deprivation of otticck 
ITie Act does not, however, declare the sale invalid, and there- 
fore, wliile such a contract of salt* is prohibited, it has been 
the inile in our practice to sufltain the sale, but punish th& 
purchaser in the manner prescribed. In short, this nia,xiDa 
applies to all legal prohibitions, where the sanction is th»* 
punishment of the doer, and not the nullity of the act duu& 

Qu£B non mente sed mana t^entur. — ^Thia plira^e h used 
by Stair (B. 1, T. 5, § 6), when treating of the obiigatitmi' 
incumbent upon parents as regards their ebildrea It scarcely 
admits of literal translation, but means those duties which 
arise from affection, aa opposed to those which arise from legal 
provision ; those obligations which are natural, peribrmanoe of 
which lies in the ojition of the parent, and those whidi are 
civil, ]>eTfoTuiani^ of which niny be enforced by legal procK& 

Quse non redpiont functionem. — Things which do not jwiv 
form the office, or supply the place of ottwrs; all things not 
falling within the de»cription of fungible& See Qwx reei- 
piuni, &e. 

Qu» perimunt causam. — (Fleas) which take away tht ' 
ground of action. The efl'ect of peremptory defences, when 
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snstainetl, is to lake away flie pursuei's ground of aclion alto- 
gether. The defender is then entitled to be assoilzied, and to 
plead r?s jtidicttUi, if the same question be raised in a new 
suit at the instance of the same party, or his representative. 
«S«« Pn'Snier'-- fivsam. 

(^lue sapiuct delictum. — 'lliings whicli partike of the oha- 
meter of delict. " The Lords lately found, that these passive 
titles, qu<e mpiuni fMiclum, should not he coni|)etent after 
the iulromitterV death.'* Statr, B, 3, T. 6, § 5. 

Qtue sequuntur personam. — Which follow the person. This 
refers to moveable pruperly, which, by a Ic^'al fiction, is soj>- 
posed to be always with the owner. On this gii:nind siicoes.'*ion 
id moveahles i» regulated ; and deeds aDecting moveables 
arc interpreted and j«dge<l <»f according to the law of the 
;Iomicile, S«; Lex. vei nifw. MfAril'ta sequuntur. && 

Qu2B servando servari nequetmt. — Things wliioh cannot 
bo preserval uninjured by kt-oping. Erskine states it as one 
of the jH>were conferred upon n. general mandatory, that lie 
inay and ought to sell .such of the mandant's moveable goods 
A» are of a perishable nature. Where there is a di8put.e as t« 
the right to some aubjpct whioh, fmni its nature, ia liable to 
fierish entiifly or suttbr very material deterioration by being 
kept, our conrta are in the practice, on the motion of either 
party, of ordering it to be sold, and the proceeds of the sale 
consigned to abide tlie issue of the cause. For example, such 
a coiirMi would be followed where a quantity of grain formed 
the subject of the dispute, as it might perish or bo deterioi*ated 
in valoe, either intrinsically or by tlic fall of the market prices, 
if kept until the action was decided. AVbere the subject is 
not perishable, there is no reason for onlering it to Im sold, 
and such order \\uuld not be pronounced except of ponsent of 
|)artie3. This coursi; Is, however, sometimes followed, as per- 
hapa it is moat fi^juenily doue, where the right to live cattle 
is in dispute, because the expense of maintaining them is so 
Berious, that their whole value or more might be thus expended 
Vwfbre tlie rights of parties wei-e settlod. 

Qns singula non prosnnt juncta juvant — Things which, 
taken singly, ur one by one, are of no avail, afford help or 
lenefit when taken tc^ther. Thus in a reduction, if the 
pursuer sought to reduce a deed on the ground of clrcum- 
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vontion, tlie jury migbfc not tliink the nets prov&l to havs 
betin used suffiuieut to oveiX'cnuR tbe will o^ or to deceiTC the 
gnuiter ; or if he sought to reduce on the ground of fncUity, 
the jury might not think that the granter wns facilo or o: 
weak mind, and Bustain the deed. But ii" Loth of these 
grounds were libelled as reasons of reduction, ii might Iw 
seen how the cirniiiiveiilion, iu an ordinary case iiisuffidentv 
was in this pariiuulHr ca^e sufficient lu deceive the granter on 
account of his facility, and these grounds thua taken together 
be »ufticicut to reduce the dc«d, while taken nngly they 
wouM have been insufTiciont. But this maxim is ajipticnhle 
to almost evei-y ca<;e tliat arisen, for tliere are few in whidi 
tbe whole facts and circumstances considered together and as 
a whole do not fomi the basis of tbe decision. Each iudivi- 
dual circumstance may be of littlo or no importance in itedt 
and yet acquire the greatest possil)le importance from tbf 
eircumstancei) out of which it arose, or wliich followed it; 
and that is the import of tins maxim. 

Que solum Deum habent ultorem. — Crimes or wrongs 
whicli can only be punished by God. Stfiir, R 1, T. 3, § *. 
Qiue sunt in patrimonio nostro. — Tilings whiiji fom 
part of our possessions ; things hold by us in property, Stair 
says that slavery reduces the &Iave from the cat^ory uf 
persons to the position of a mere subject of possession similK 
to any other part of the pi'oprietor's iimnimatc pTOpnty 
This was the pofiition held by tho slavo under the civil Iiiw. 
where he was treated of not as a person, because penons ha4 
lights and incurred obligations neither of which t»clongeiJ t^' 
a slave, but as rrw, a thing in which persons had lights. 

Qu£a temporalia ad ag^udom, sont perpetna ad exdpi' 
endum — Those things which aUbi'vl a ground of actioo if 
raised within a certaiu time, may be pled at any tini« ^J 
way of exception. Some n'ghts of action can only ba W^ 
died within a c©i-tain prescribed time, within which, if iJiej' 
arc not exercised, the right iaUs ; but that which would linvi? 
bet^n thtj puund of action may be pleaded as an excqil**- 
even iifler the lapse of the prescrilied period. An illustiutiM 
of this raaxim will be found iu Krsk., B. 1. T. 7, § .'»2. 

ftuffi transeunt per commercium. — ^Tilings which p* 
or transmit through commei-cc. "Vitiousi intromission beinj 
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peoAl, is not to bo au<;taine(l agnjnst any as repreAi'nting t)w 
introDiitter, when no action ir intended against Uie intro- 
inttter in his own life ; after which no other can bo able to 
deAr the titlo of his introtninsion with moveables ffus tran«- 
eunt jierciyniTtwreitim; and so the defunct might have bangfat 
thorn bona /i/k* Steir, B. 3. T. '.), § I *. 

Qa»qaidem — TJie name given to that clause in chartt^rs 
by progreaa which irainBdiaMy follows the dispositive clause. 
In it thd granter's title is deduced, so a« to show the manner 
in irhich be has acquired, and the link or links Id the pro- 
gnaw by wliirli ho is conn*'cted with the vassal wlin was last 
publicly iiifeft. Tlie uamo is tAkf-.n from the firet won.1 of 
the clause an it stood in the old hitin form. Regarding the 
nature and import of tlic clause, ace Modu^ vaoxndt. 

QnsoitnT. — Query ; question. Iliia word frei^uently 
oocnrs in our law-books, written (lu-ivre. For an example of 
the word in its ordinar}' use, nnd written as in the form first 
given, see Stair, B. 3, T. 8. § H. 

Quamdin sostinnit istajn fnriodtatem. — How long he 
has lahv'ured under that insanity or madness. This was one 
iif the cbiuties of the old brief issued for the coguitiou of tn 
insane peniou, by which llie imiiicist was directed to imiuire 
into and fix the date at which the iiiKanity contnieueed. 
Xhe effect of their finding was retrottpectlve, for by the Act 
1475, cap. 6G, it was enacted that no alicnaMon made by 
tho &tuoiis persi>n after the time fixi-d by the inquest as tbt! 
couiuonc<?Hient of his distemper should W valid. In like 
manner, no obligations granted by him after that date wui-e 
binding, although granted before he was cognosoed. 

Quamprimiun. — As soon as pos^ihle ; forthwith. 

Qnandoconqae- — At whatever time; at any time. 

Qoandoonnque defecerit — At whatever time he died. 
Erek . E 3, T. 8, § 4+. 

Quantum- — How much ; tho extent Ersk., B. 2, T. 5, 

8 *». 

Quantum et quale. — How much imd uf what kind : 
the extent and quality. It is not unusual for parties to a 
ion, to agree th.-it, in the event of no final decree- 
being pninounccJ, the prt»of t-aken in the course of 
fiubmissiou shall bo received m legal probation quaiitum 
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fj qtiale (he., to the saue extent and bs of the same quality 
oj- effect) iQ any after snbmission or process at law bctweei 
thfi (Himo partii^s rfgnrding the Bamo matter. 

Quantum meruit. — As much as it ie worth ; valTif 
Where Ber\icB3 are reuderctl on hire, but without any epocifi 
nrrajigement being mnile as to the iut« of the hire, there i 
»n imiflied obligation on the part of the employer to pay i 
fair remuneration according to the extent and quality of thi 
work done; and so tho C<mrt Irns frequently decerned in 
cJiKtH where the amount of the remunemtiou was disputed, 
fi'ir such Bums as they deemed the serxnces to he worth. 8«h 
the case of Sinclair. 22d Februaiy li(31. Many profs- 
Hional men are remunerated for their scrvicea according la 
the fpiiiiHum mcruif, wln-rc indeed it would scarcely I* po*- 
aible to fix any specific jwiyment, aa the amount of the serrioj 
cflunot he ascertained until it hns bfcn rendered Arduttftn 
in preparing plans, civil engincera for oxmninations and SB^ 
veys, kc, may be taken as instancea 

Quantum nunc valent. — How mncb they (the lands) m 
now worth. 

Quantum valuerunt tempore pads. — How mac^ ibejr 
(the lands) were worth in time of peaca For an expttiift- 
tion of this and ibo ])i-ecediuj^ |)hmse, see Anii-(iU'U.s et. &c 

Quarta Falddia.— Tlmt fnurth of a teftUt<ji-'s estate wliiA 
by the Lex FalMdia, he was prevented dispoeing of to tfae 
prejudice of the heir. By the law of the Twelve Tables, ■ 
testator was permitted to bequeath his whole estate in 1^ 
eies ; but at a lat^r period it was found to be noocRiuuy for 
the sake even of testators themselves, and in order to ensiir'' 
tbe carrying oui of their intentions, that this power shnuH 
he placed under certain i-estrictions. The great ossentiol (rf« 
tttstament under the civil law was that there should be im 
heir fonnally and validly appointed ; if he accepted, be «■** 
bound to fulfil its directioas, aud he also became liable ^^ 
the testator's obligations ; hut if he declined the eliaractero' 
heir and renounced tbe succession, the testament fell, tic 
deceased waa regarded as having died intestate, and the fflUfa' 
wjui distributed awording to the ndes regiilating intfsW'' 
snccossioti. ^^^len, therefore, the te.sl«t.or left tbe wMc- "^ 
almoftt the whole of \as estate in legacies, tbe heirgoiitrall/ 
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Oeolined entering upon the eucccdsiou, because by entering 
upon it he took no real benefit while bu iiicurreil liability fwr 
the testator's obligations; and thus tim iiiteiLliuiis uf tlis 
testator were fi-equently ft-ustratud To remedy this certain 
UwB were passed, the first of them being the Lex Furki. 
which fi.'rlKuJe almotit every one recuiviiig by legiicy more than 
1000 a^cs; but this law failed to etfoct tlie object it hiid in 
view, for a tesLatur, by uiultiplyuig the number of legatees. 
might still have exhausted the whole of Ins estate. Tlie 
Zae Voconia was then pfi&sed, which prohibited the testatcjr 
boqucathing to any one a Hum greater than that left to ihts 
ap[>ointed heir, but this law jJso failed ; for, by diatribuUng 
hie goods among a great many legiitees, (pviog to none «f 
them mom than the sum left to the heir, the testator had 
the means of reducing the beir'y portion to a sum so small. 
,that it was Insuflicicnt to induce him to undertake the oiRce 
and responsibilities of heir. Lastly, the A^'x Falcidia was 
passed, by which the testator was prohibited bequeathing in 
legacies more than three-fourths of bis estate, so that the 
heir (or lieirs, if tliere wore Jnoro than one) should receive at 
least one-fourth of the testator's succession. This sum re- 
served, to the heir waa called, after the law which created it, 
the faluidian quarter or portion. Justinian introduced some 
ehangce in the law on this point, for be enaeted, that if those 
mtitled to the quarta (namely, those who were appointed the 
lein* under the teHtamuut) were more than four in numlier, 
they »hoidd bo entitit^d to a half instead of a fourth ; but if 

Ie6s than four, then they should bo entitled to a third. 

(Juarta TreboUianica. — Tlii.s was the fourth which an 
heir in trust was entitled to retain out of the sjUcccssiou when 
CrausfeiTing it to that pnrsrm to whom, liy the testament, he 
Waa directed to tniuafer it. There existed considemblo sinii- 
larity between tliis and the qiiarla falc'uiia; that being aji- 
pliod in the case of legacies, this in the case of /rfetwmmiwu. 
If the testator directed the heir to tronsfor tlie whole, or 
fUniost the whole of his est^ite to some other peraon, the heir 
3&equeiitiy refused to accept his appouitment, as it brought 
bim little or no benefit, and inferred considerable liability. 
To prevent the will falling on the heir's refusal, it was euacteii, 
in the time of Jmtiuian, by the Stiuiiii&'Con&uliwm. Tvibd- 
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lianwm (so-called becanse it embodied the prorieioiifi of a| 
previous geiuUita-coii^tiftum of that name, alon^; with other»' 
loucbiiig tlie same poiut of Uw), tlifit wliere tlje lieir volon 
uiily accepted the character and fulfilled the directions of tiie 
testator, he might retain a fourth of the succession vrithout.; 
Iiciriy made UaUe for nuy chiu-yw l>eyoiid UHwe ulUcliing U> 
the portion he so received. If the heir refused to take np 
the Bucoesaion and transfer it as directed by the teKtamrat 
he could be forced to do so, in vhich case he was not cntiUed 
to retain any jwrtion whatever, nor did ho incur any respcn- 
siWlity, which was transferred entirely to the person recf^viiii^ 
tlie estate. 

Quanuu natura est ut aliie aliaram ejusdem genoii 
rerum vice fungantur. — ^I'he character of whit;h is, that their 
place may be sup]>lied by other tilings of the Kume kiiW- 
Hiis is a description of that chias of thiugs known in out bw 
as iungiblea See P<mdej-€, numeiv, dv. 

Quasi ex contractu. — Arising as if from contract Sn 
A'a: qtuitti, t&c 

Quasi ex delicto. — Arising as if from delict See Ez 
quad, ife. 

Quasi feudnm. — A kind of fee or hcritahlc right; Bad 
generally, timt kind of hontahio i-ight which arises in xamj 
when lieritably secured. See Feitda pfKHiiics. 

Qoem nuptiffi demonstrant. — Wbum the mairiage indi- 
cates or pdiiitjj out. iS*.'e PoUr csf, dx: 

Quem seqauntor commoda eundem et iucommoda seqnO' 
tur. — Ho wlio i-eaps the henefits niunt idso btjur the disul- 
vantages. On the principle of thi» luaxim, an lieh vi» 
succeeds to his ancestor's estate is liable for bis ancestot'f 
obligations; for ag he takes the advantages or benefits wa- 
ferred upon him by the succession, he niUKt also hear llie lii** 
advantages with which the estate is burdened. So also tie 
purchaser of goods still undelivered, and in the scUer's co*- 
tody, must bear all the loss or disadvantage arising fowl 
deterioration, because he reaps oil the benefit which mS 
arise throuf^h ficei-etinn or otherwise. 

Querela inofflciosi teetamenti. — Tlie complaint against U' 
inofficious testament. A testament was considered - 
(Hfum under the civil Uw. when, although validly and fomwliy 
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execoted, it vioUiud lij its terme tliosc datiw wliicli afTccUon 
anil noiiiral obligiition luiule incumbent upon tlie grantor; as, 
fur example, when the i4uttaU>r a))p<viuted a stniuger as his 
bwr, to tlie exclu!>ion of his children and utlier rclativea. 
Snch a teHtatnetit could be net aside by the testatoi'e relaiiTea 
hy the ai^tion known ah the qturda inofficictfi teatatMnti^ 
which proceeded upon the presumed insanity of the testator 
at the time of fxw;utirii» it It is not known at wliat date 
this action was fiivt iiitit4ticcd, but it in tn^ted of by Juk- 
tiniaa in tlio following terms: — "Since parents often disin- 
herit their children, or uujit them in their teatamcnta with- 
out any caufie, chililivn who coniphtin thftt tJiey have been 
tiiijiiKtly diidiiherited or otnittttJ, have been permitted to bring 
an acti<:«i lor setting aaide (be inofficious testament, on the 
supposition that their pareobf were not of sane mind when 
they matW their testament Thia does not mean that the 
testator vras really insane, but that the teetament, though 
T^;alarly made, is tncoosistent with tlie duty of atilction the 
parent owml" (Just Inst B. 2. T. 18, Pr.) Tliis action was 
first competent to children, and if there were no children, or 
if tiiey declined to sue, then to tlie testator's parents, and 
failing them to his brothers And »Kt«rs, although tlie latter 
only hul right to insist in thifl action wliere the heir ap- 
pointed was a difJionourable person. 'Ilie tjvfrria could only 
be adopted na a last resource, attd wlken no other mode of 
procwiluni n-maiiied by which the relatives might vindicate 
their right to the 8;\ioceBsiiin, and it n'«|iiir(*d to t>e limiight 
within five jMrs ftftw the heir'a entry. It need rtcarcely be 
ob8cr\-(Ml that in our law it forms no valid objection to a tes- 
tament 'ir settlement, tliai it Wolatt!!) natural duty or obli- 
gation. 

Qoestio voluntatis. — A qnestion of intention. 

Qni approbat non reprobat.— One who approbates cannot 
reprobiite. A ^lerson is said to approbate and reprobate a 
deed when he seeks to take an advantage or benefit conferred 
upon him by one portion of it. while he seeks to disregard or 
dtsjiuto the validity of another portion which irapoeea Bocue 
restrictiou npon the 1>enefit, or bunli^ns it with a condition. 
This ia not {)eniutted by Oiu: law, which ref^uires that a deed 
ehall be t&ken altogether, or nrjected altog«tlicr. Thm, 
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where an heir seeks to reduce a deed executed to hia preju- 
dice in Ufifo. wliicb, wbile it revokes a former dei.-d excluding 
the heir, i^tiU gives the estate p»8fc him to another, he cannot 
approbate the deed in so far aft it revokes the fonner con- 
veyaucc which wus unfavourublo to hitn, aud at suuie time 
reprol)ftt« it on the ground of its hnviiig heen grant<;d on 
dcRt1il>ed. Nor can au heir Rppmliflte Lis ancestor'B settle- 
ment in Ro far as it conveyB the estate to him. and reprobate 
it in so far as it iniposes burdens upon the estftt*. or charges 
the heir with the payment of curtain togaraca. This doctrine 
of Approbate and repmbate is known in English law phraseo- 
logy as the doctrine of election. 

Qui cedit et retinet nihil agit. — One who cedes or trans- 
fers and yet rptains, does not transfer effectually. Formerly, 
the mere sale of raoveablea did not paas the property in them 
until delivery had followed, ; so loug aa they reuiuined in tlie 
custotly of the seller or cedent undelivered, no effectual trans- 
ference of the property had been eftefte<l The hiH' has 
imdei^one considerable change on this point since the passing of 
the Mcrcautile Amenrlnient Act, concirning which, and it« effect 
upon tlie niliy- of hiw exprtfwwd iti this nirtxini,see Dniispf, &fe 

Qui cODsnlto dat quod non debebat presuudtar donare..-^ 
One who gives delibemtely to annther what lie does not owe 
is presumed to give it as a donation. Where any one pays 
another that which he does not owe him under an erroneous 
belief of obligation, lie w entitled tn recover it under thvcondicH" 
imhhUi. But wh«re the poyineiit is made tleliljemtely, aad 
in the full knowledge that it is not doe, no action for recovery 
will lie at the inst«nco of the payer, because in such cases the 
law presumes donation, and donations inUer mvos (except 
}>etweft[i linsliand and wifo) are not rcvonnble. 

Qui hxiit per alinm &cdt per se. — Whero one does a thing 
tlirougli the instnimtMit-ality of another, he is held as having 
done it himself Ou this priiiciplo a master is liable for the 
consequences of any act done by his servant in the ordinarj' 
course of his duties, Tlins, if a coachmiui, while drivin<^ his 
roaster's carriage, should, tlimiigh nTklossness or inattention, 
inflict an injury upon a foot passenger by driving over him, 
or otherwise, the master is responsible for the injury bo 
indicted. But a distinction now prevails between the oase 
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wbtre the injury is inflicted upon a atrimger, and tliat where 
the injury is inilietoi] upon a fullnw-SKvvimt engaged in the 
Mime coinuion emplnyment with the one occasioning tho 
injury. Aa the master has the selcciUoa of those whom be 
employs, he is rwtponsible if he solwts an improper porgou ; 
ttiid ho is presumeJ to bo on unlit or improper person to 
fulfil the duties for which he waa engaged, if in the perform- 
auce of thijiu he. throuj,'h cnrelt.'s.sne-gs, reckleasuess, or incom- 
(»etency, inriicts damage upon another not in tlie Kumo pemce. 
But a. servant is supposed to be aware of the perils to which 
be exposes himself, not only from liis own want of care, hut 
also from the want of care of tliose necessarily employed, with 
him, aiid tlio law presumes that he coutraets npon that footing. 
He is n4)t therefore, entitled to recover from the master 
damages for injury inflicted through the carclcssnestt of a ft-Uow- 
servant. The (pit-stioii of tho master's liability or non-liability 
in the latter of these caRPS has given rise to much controveray, 
the import of which will be found in the Ciiao of tlio £n)ion^- 
kill C'tal Cf»npani/. 17th June, 1858, 3 Maai. 2C6, where 
the point was finally dotermined. Out of this controversy 
another arose as to what constituted common employment, 
and who were feUow-sei"vant3 in tlie seime einphiyed in the 
decisioit just citml On this point the readtr may bo roferred 
to the cases of M-Autan, 9th March ISfJO, and Petern, 1 Ith 
January* 1861. This maxim has application also in quostiona 
arising out of the oommiBsIon of crime, but here its applica- 
tion 18 very liiiiiti-4l. If a master oriJurH Iiih servant to t^teid, 
or to commit any act which is obviou.sly a crime, it wil] 
infer hia punishment as having been act and part cuj^'aged in 
the criminal act ; hut it will not bo regarded as his act alone; 
it involves also tho servant, who will not be alisolved irom 
the mere fiict that he was ol>eyin^ an order, which it was 
dearly hia duty to disobey. But if one person gets another 
to commit an act for him which is criminal, but not obTiously 
ao, the doer of the act, if he had no guilty Icnowlcdge, is 
guilty of no orinw, but the person tor whom he did it is, and 
iitust bear tlie puniuhmeut attached to its comuuBsioti, Thus 
if A forges a bill, and gets B, ignorant fif its being a forgerj* 
to utter it, B is guilty of no crime, while A is guilty both of 
totgt^iy a^d uttering. 
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Qnl in ntero est, pro jam nato habetur, qnoties de ejus 
oommodo qossritur. — A child in the womb (yet imbom) is 
liuld as nlifady liom, in any qut'stion which may arise touch- 
ing its rights or interest. Accordingly, it is sitffident to bar 
any aervice at the instance of the nearest heir to a person 
deceased, if the deceased's widow has been left preffnont 
While there is thus the probability of a nearer heir throuj^h 
the widow's delivery than tlie heir seeking to be served, he is 
held not entitled to the character of nearest heir, the law 
regarding him in the mcantirae as excluded by the child in 
tUffro, in the same way and to the same effect as if that child 
was already born. 

Qui Justus esse debet. — AMio was bound to be jn&L 
Erek., B 2. T. t. § 3 

Qui prius jns suum insinuaverit preferetur. — He is to be 
preferred whose right has been first n^corded. Of two sjimnfiB 
proceeding upon conveyances of the same subjects and by the 
same jwirty, that one is to be prefeixed in a com petition of 
rights which is first u[)on record, even where it is last io 
date. It is preferred to the efiect of giving the party in 
whose favour it is, the full right conveyed by the dispoeitioti 
on which it proceeds, and that, to the entire exchmion of all 
ofchera. So also, when two assignations are granted of the 
same debt, tliat which is Brst intimated is preferable, even 
although it may have been executed and deliveitxl of a latvr 
date than the other. The verb iiisinnai-e in used in law 
language to siguiiy recoi-ding, or intimation, but most fr^ 
quenlly the former. An instance of its being used in tht< 
former senfio will be found in Just. Inst., B. 2, T. 7, ^ 2; and 
for an instance of the latter, see Mcnzies' Lectures, 243. See 
Prior Umpire, &c. 

Qui suum recipit lic«t a non debitore, non tenetur reeti- 
tmre.^ — He who receives that which m his own (or that which 
is due to him), although it be not from his debtor, ia not 
liable in restitution. When a payment is made to any one 
by aJiother under the erroneous belief that he is bound t*t 
make it, restitution, as we have seen above, can 1>e insisted 
on under the cerulictio indehiti. But where, on the other 
hand, tJie payment is really duo, the receiver cannot be com- 
pelled to restore it simply because the person paying it waa 
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DOt liimsclf the proper debtor iu the obligation. For example, 
if a crwlitnr Is ]ni.WHiiig n, tlobtor for paynieut of \m dfht, and 
a ijriead of the latter, in tlie txpeotniion of receiving tlni 
amount fix)!!! him at a future petiod, in the meanitiiae settleH 
the creditor's claim, he cannot iowst on Te^iltitution by the 
creditor of the sum so jtairl, in the event of his faihng to 
obtain reiiubiirsement from the debtor. 

Qui tacet conaentire videtur.— He who does not object is 
held as consenting ; silenee implies consnnt. Mandate may 
either be expi-ess or tacit ; the former, when given expresfily 
iu words or in writing ; the latter, when it is infeiTed from 
fact^ implying it. Tliiia, where a party, in the kiiuwludge 
that cej'toia law pmi^et^diDgs are being taken in his name, 
takes no steps to disclaim them, he is held from his silence 
to have authoriuod them ; bis silence implies that he consents 
to their being taken. Tliia maxim has frequent application 
also in questions ef prouf, for it is competent (anr! very 
common in practice) to adduce eridenoe of statements made 
in the presence of one of the parties, which, if he did not 
deny them at Uie time, are ivgiirded ns tnio statements of fact. 
His ftilence, in snch a case, implies au aclmiHsion of the atate- 
ment ; he ia held as consenting to it by bis silent acqnieacence. 

Qui utimtw commnni jure geutiiun. — Who use tlic 
common law of nations. .Stair, B. S, T. 1, § 13. 

Quia emptorea. — ^I'hc English statute of 18 Ed. I., cap. 1-. 
so called because these are ita intruduct4)ry words. The 
object of this statute was to aliolinh Hiibinfeudatiiin. and to 
render tho disponeo upon infeftment at onoe the vassal of hia 
author's superior. It was at one time thought that the pro- 
visions of this statute had been at an early perio<l imported 
into the law ol' Scotland by the Act S Rob I., cap. 24-, but 
niodhm lawyers deem it very doubtful whether that Act ia 
authentic ; at all events, theit- is no reason for tiebeving that 
it wiw ever observed. See Alienalio feudi. 

Quia ita lex scripta est. — Bocausr- the law is so written ; 
because such is the tenor of the fitatute law. In rhe case of 
Kilpatrick, it 12001. where nn heir repudiated his father's 
bond on the ground that it was uidl, in respect it waa want- 
ing ill the legal solemnities, not liaving the writer's name, " Tlie 
Lords tliougbt it in a court of conscience a good and suffideitt 
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liond, but, aa our law stood, it was null, tbougli it w&s both 
unmannerly and unnoigh hourly to propone this nullity, yet, 
being proponed, the Lords behoved to sostain it, thoiigli hard, 
quia ita lex ^rrijiUt mt." 

Quia snccedunt in Tmiverstim jus qnod defhnctus habnit. 
— ^Becauso tboy suecotul to evury rlglit which tho deceased 
had. This is given by Stair as the reason why " heirs-in-law 
are called universal succcMsora." B. 3, T. 4, §. 23. 

Quia sarrogatum sapit uaturam surrogati. — Because tlie 
euLstitute .partakes of the character of the thing for whlcli it 
is substitiit^-rL Stair, B. 2, T. 2, § 1 4. 

Quibus deficientibus. — Whom failiug ; ic, foiling io th« 
seoso of having succeeded and died, and diflering in that 
respwt from 

Quibns uou existentibos. — Whom failing ; in the sense of 
never having existed. Thus, if a di^poMilive clause of a deei) 
be ctinceived in Lhoso t+fnus : — " To A, whom failing, to B." 
and A suoceed^t, but aiUirwards die^, the succeesion openfi u[) 
to B, on what is technically known as tho lailtu^ of A, that 
is, his death ; this is iin example of tho first of these twn 
phrases. But if the dispofiition be by A " to B, fiiiling heira 
of As body," B auoceeda m the event of A having no heii's. 
on their failure, or non-existence. At the time wlien sasini; 
was necessary to complete a feudal title, it wajs of great 
importance, in making up the successors title, to regard the 
exact terms of tlie dispositive clause, for it depeuded upon it 
whether tlie successor waa a conditional institute or a subeti- 
tuto ; if the foniier, his titlo was completed by infoftinenl on 
the disposition ; if the latter, he requii-ed a service to connect 
himscli' with the succession. Ju the two instances which have 
Ijcon given above of a dispo-tifivo clause, the first is an 
example of that chiu»e conferring upon B the duu'acter of 
Hulmtituto, while the second confers upon him the character of 
conditional inetitnta There is. perhaps, no nicer question in 
conveyancing than that of conditional institution and substi- 
tution, nor one rBquiring more earo and abiiity properly to 
solve. The late Professor More states the distinction l)etween 
tliem thus: — " The distinction between suWtitution and con- 
ditional institution seems to turn upon this — whether, -itncfer 
tJie deed, any person could possibly inter^'ene between the 
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granter and tlie person who is nomiTtathn called, hecansft the 
mnro possibility of mich intGrventioii Heeuis to \ic lield sufli- 
rient to create a ca^e of Kubstitiition. Mliere there is a 
proper conditional inetitution, the deed will entirely fall and 
ho cvacxmted if the condition should not be purified ; but 
where therf. is a siilwititTitiiin the deed suUsistfi, ami t!ie 8uV 
stitute may claim under it at any tune till the destination in 
his favour shall be altered." Mores Notes on Stair, 327. On 
this question, reference may he made to the veiy instructive 
case of Fotjo, II th March 1S42, where the point was con- 
Bidored by the whole Court under a i-emit from the House of 
Ixji-ds. 

Quid actum est. — ^Tiat has been done ; or, that wliich 
has been d<me. 

(^d juratum eat — Wuvt has been sworn ; or, that which 

has been deponed to. lu judging of the import of evidence 

two qiiestiona gftnerally ari-sL- for the eotisidenition of the 

judge — namely (1), Wbjit have the witnesses said? and (2), 

How far is their statement true, and to be relied upon ? But 

in cf>n.sidt'ring the eftijct of the oath nf ono of the |iarties 

emitted under a reference, the only question for decision is 

that expresaed in the words of the phrase, What has been 

deponed U». It must be taken as tmc in so far a« it bears 

Upon the question at issue, and cannot be rebutted by any 

evidence whatever, because the reference pi-oce^ds upon a 

^uaai contract that tbe parties sliall abide by, and have their 

fjiepiite settled acf-ordiiig to its t-ernis. As to the 8(>ecial 

«ase8 in -which proof may be allowed even after i-cferonce, see 

Jftya mefiiivi. 

Quid juris. — What is the law. A form of interrogatory 
«]ften used in putting a doubtfiil or difficult case. 

Quid pro quo. — Something given in return for sometbing 
«lae. ITiua, in the contract of sale, the price paid for the 
commodity, or in location the hire paid for the loan, is the 
quid pir> (pio. 

Qtiid valet Qonc. — What it is now worth. See Qvaniwrn 
nunc. 

Qoilihet enim jtiri pro Be introducto renmiciare potest. — 
Any one may renounce a right wliiob lias iK-en introduced 
for his own advantage. For example, a minor rony renounce 
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the right which the law affords him. of reducing auy deed 
gTunttiil hy liini to liin ItMion in thu oounw of Ills ininuHty, nr 
of refusing iiu[>lf!ment of an obligation undertaken by hitii by 
contract duritig that penod. So a widow or cliildren nay 
renounce their respective rights in the moveable goods of the 
husband, or father, cither in considenition of a provision niade 
in lieu of it, or gmtuitously, without any consideration; and 
an lieir may renounce his right to reduce the settlement 
executed to his prejudice by his ancestor upon deiithbed. 
But while privileges confened by law may be thus renouncedi 
defocta in what the law rer^rds aa essentials cannot be reme- 
diod by tlie mere departure from objection un the part of the 
penion intei^isted. So a deed which wants tlie name and 
designation of the writer, or of the witnesses, is eesentiaily 
null, and cannot be set up by the fact of the i^crson inte- 
rceted in objecting to it departing from objection on tliat 
ground. 

Quilibet tdtulus excusat a spolio. — Any kind of title ex- 
cuses &om the chai^ and conscfiucnccH of spuilzic; that is, 
any rctLsonublo or probable excuse for the alleged act of 
spuilzie will be suHicient to elide its consequences. Sm 
Levis exoeptio, tfie. 

Quisque est rei sua moderator et arbiter. — Encli one ia 
the manager and disponer of his own aJiairs, or of his owu 
property; every one may dispose of that which is his, accord- 
ing lo Ina own discretion and pleasure. The maxim holds 
goutl in every ca«e wbi-ri! positive law has not placed a re- 
striction upon the exercise of the rights of property. An 
example of such restriction may be found in the rule of law 
which forbids the wanton exercise of those rights, to the 
detriment of a neighbour. See Inttitst, <£& 

Quoad civilia- — As regards dvil rights and benefits. See 
Quoad Miciti. 

Qtjoad creditorem,— debitorem- — As regartls the creditwr, 
^-dttbtor. 

Quoad ezcessum- — As regards the exces& Where a hus- 
band makes a [N»st-nuptial provision in favour of his wiffe 
oomraensurate with his circumstance-s and natural duty, it is 
not fiubjeot to revocation by him aa a douation. But if tlio 
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provision be immoderate be may revoke ifc quoad exceamtnm, 
in ao far as it is exceReive. In the same way, the creditors 
of an insolvent husbuuU can set aside aay such jiost-uuptiaJ 
pn>vision ia so far as re^rds any exoess ia that proviHion 
not warrauteil by the liimlHUid's social position or by the 
state of bis aftUii-s at the time of maJdng it. Such a pjx^ 
vision, although strictly speaking gratuitous, and therefore a 
donation, is not rt^riirdcd in the same light as an ordinary 
donation inter virum fit vxorem, because, as it proceeds upon 
a natui-al obligation, it is considered in some m«taiire onerous, 
at least to the effect of depriving the huBband of his riglit to 
revoke. 

Quoad fiscom. — Ab regards the fiak, or tbo rights of the 
Crown. Six- Fiscuit. 

Qnoad maxitimi. — Ah regaxd» tlie bu&band; in so far aa 
the husband is concerned. 

Quoad mobilia. — As regards moveables, or moveable 
estiite. 

Quoad non execata. — In so iar aa rt^rds tbc octe not 
done. In the event of an exacu tor-dative, who h:ia l>een 
appointed by the Commissary to reaJise and administer the 
estate of a deceased, dying after tho pcrfortoanoe of certain 
acts of administi-ation, but bofore the whole duties of his 
otfico have been fullilled, another executor mny be ap]H)intett 
qitoad 7iQn execute ; i. e., with regai'd l>o those duties not 
fulfilled, and those acts of adDiiidstration yet to bo per- 
formed. 

Quoad potest- — In so far aa one is able ; to the extent of 
one's jjower. 

Quoad reliquum. — ^As regards the remainder, or balance. 
When a debtor pleads compensation to a certain extent of 
the debt sued for, in an action brought against him by his 
ci-editor, quoa/t the sum due to him (if bis plea bo admitted 
or Hustaiiied) the ci'editor'8 right of action falls; but qtwad 
7rli/f}.mvi, after making deduction of the sum pled in compen- 
sation, the creditor's I'ight of action remains. 

Quoad sacra. — As regards uacnnl things, religious duties 
Hiid oljAei-vances. "It somotiraes happens that lands, where 
they lie at too great a distajLce from the church to which 
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they originally bdongod, are, Ly the ComnuRsion-court, an 
ncxcd quoad mem to another parish, the church whereof Ji 
at a lesser ilistsmee from tlitse lands. By aonaxiiig quont 
fulcra is imtlci-Atood, that the iiilmhitaiitA of the annexed lands 
ape, for their greater conveniency in attending divine service, 
brought wnder the pastoral care of the iniuiater of the chiircli 
to which they ai'e aimcxad. But such umiexation atfecls 
only the iuhabitautR; the landK continue iji all civil respects 
part of the old parish ; and thci-cfore they remain biirdejied 
with the Jpayment of the stipend to that church horn whicA 
the inhabitants were disjoined." Eisk., B. 2, T. 1 1), § 6i 
Lands may thus be qu.<md mcra in one pariah hut qiwott 
eivilUi {rh rej^rJs the ci\'il rights of the minister, his tctnipo- 
ralitics, kc), nuiy he he'd as Injlongiug to another. 

Quoad valet seipsum- — As regards its real value; in an 
as it is worth. 

Quoad valorem- — As regards the value; to the extent of 
the value. " Otlier heirs, not heing hni re-portion era, are 
liable for tfie defunct's debt in aoluluvi, except heirs sulwli- 
tutc in bonds, who arc only liable quoad iulort"ni in the buibs 
in thise Imnds." Stair, B. 3, T. 5, § 1 (i. 

Quod fieri debet facile pre3Uimtur.^That which ought U* 
bo done is easily presunied. The law alwaj-s jtresumes U»t 
any act has been properly and effectually done, f»erfoi-man» of 
which in rwjuircd by law. For example, ib is required, iaofder 
to render the execution of a deed valid, tliatthe instmmcntan' 
witnesses to it should either see the grauter subscribe, or Ikat 
him acknowledge the auliecriptioii previouHly adhibited to 1» 
his. The legal presurnptioii therefore is, if the det:d I* " 
/(u:i«- regularly tested, that the witnesseA vei-e present iwdxiv 
the subsmption, or heard it duly acknowlwlgcd. Such a jiw- 
sumption may be nnlargued, but that can only be donebytlio 
cluftrwit oontiarj' evidence; for in the case of Clcland^ \h Dta 
1 838, the Court unanimovsly sustained the challenged eettl*- 
ment, although both instrunientaiy witnesses expressly dej)«»d 
that they neither saw the granter sign it nor -heard luB 
acknowledge his sulxscription. See Omnia r'ti^, izc. 

Quod meum eet Bine me alicnmu fieri nequit — ^Tbai whicli 
is mine cauiiot become the proporty of another without my net 
The mere fact of loss of po-isu-^on, cither feloniously or thn)Ogl> 
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Qoddeni, does not deprive tbe ovnor of a subject of the right 
of pnuMTty ill it; and. aciwrdiiigly lie may vindicnte \m right 
and etniiii the siilijcH whorrtvor or in who^ hajida gueverit 
may be found. If the Rubject ha^ been »toIon from its owner, 
the theft attaches, as a Utbrs rwii« to the title of any one 
Mquiring it even onerously ; and jiersoiia finding proporty wbicli 
baa been acciilentally lost, and not restoring it to the owner if 
be is known, or to tho polios authorities if the owner is not 
irnnwn. but retainin-^ it In their own poHsessiun, are by such 
aota held to bo guilty of theft. Tliere is au exception, how- 
ever, to the rule expi-essed in the maxim, namely, that while 
ft right of pro|>erty in the general case caiinot be tiuusfeiTed 
except by tlie owner or with his ofjuiieiit, such transference 
tnay be validly effected by the ojKJratiou of legal diligence, 
tpithout the cone«nt of the owner. Moveable property may 
X so trannferred by arrestment and furthcoming, by poinding 
ind alio; while hfiritjii:e niny he trn-nsfinTed by adjudication. 

Qtiod natura omnia auimalia docoit. — That wliicU nature 
IBS taught to all aJiiuudH. This is tlie civil law definitiou of 
ilie law of nature. Just. Inst.. B. 1. T. 2, Pr. 

Quod naturaliter inesse debet presmuitur.— Tliat is prer 
iomed which ought natumlly to be. The rules of sucoesaion 
>rocepd upon tliia maxim ; and accordingly, wlien a father dice 
without difiposing of his estate, the law presumes his will and 
deiure in regard to it to be that which, from natural duty and 
■flection, it ought to he, nmuely. that his children tdiould suc- 
ceed, and the estate is therefore distrihuted among them, 

Qnod non in ccetu nee vociferatione dicitur, id in&mandi 
Cttnsa dictum.-— That which has been said, not in a public 
awmuihly nor by way of violent outcjy or abu-sc. is helJ to have 
been .'*pikeu for the purpose of delauiiug. The essence of de- 
fomatioo, as a ground on which obligation for dnjuagcs in 
cnnseciueiKe thereof is founded, is the intention to defame by 
tlie defamatory or libellouR expi-essions used ; and this intention, 
or animuif, as it is technically cftllcd, is inferred from the woi-ds 
tliemselvcs. and from the circunwtauces ui which they are used. 
Thus, if any one xhouM gi> about volunteering the statement 
Uiat a person ftinnerly his servant was a thieC such statements, 
bong gratuitous and uncalled for, would be regaixled as defa- 
nifttoty and actionable, becaiuic no other reason could be m- 
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signed (or ilieir being made than tlint tlie person miLking ihein 
was actuated by the malicious dosire, the aiiimtw, of di^lam- 
ing his former servant. But if the etatemeut is made to uuo 
enqiuring after the servaut'a character before employing him» 
or one otliorwrne pei-Hoiially interested in his honesty, tho fwroer 
master mny (a-ssuming always that it was the fact) toU of the 
servant's dishonesty without incurring any liability for daniagw 
un that account: in that case there is no anl'nins tltifamunjH 
A-jain, if one ptirwnn in a pa.«^ii>n should use very intemperate 
and libellous language towarfls another whom he had nevo' 
pi-eviously met, or, having known, had never previously 
mall^'iiwl, malice, in such a case, would hardly be presuia&J. 
and if, when the pa.ssion had subsided, an apology was oiFend 
as publicly as the offence had been perpetrated, it is not liltelv 
that any action fur damaj^ would lie. In each cast, as liu 
been said, the existence of malice or its non-esistence, will be 
very much infened from the peculiar ciivumstaiiccs out rf 
which the action has arisen. 

Quod nnllins est fit domini regis. — That which is Um 
pi*operty of no one becomes the property of the sovere^. 
Tliis rtde aj)plies ju-operly to hiud and real rights, which, when 
vsicant, are held to belong to the ei'owii. It proee<?ds upon 
the feudal principle that all i-eal rights arc voste<l in the iiov&- 
reign, who can only be divested of those rights on theu' Wn? 
specially vested in another. It applies also to moveable «!»• 
jects the right of property in wiiich has been abandoned bf 
the owner; and also to tmnsuros hid in the ground, theovoer 
of wliich is not knnwn. See Mee nvllitui. 

(^od ntdlius est fit occupantis. — ITiat which is the pt* 
perty of no one becomes the property of the person findingflf 
taking possession of it. Tliii rule applies strictly to those things 
which have never previously been uijcupiod or hold in projMjrty 
by any one. Tlius wild beasts become the projierty of tlw 
hunter who takes or kills them; and game becomes the \vo- 
perty of the ijcrsou taking it, even although his pui'suit <jf U* 
game has been unlawful. A poacher, thereJbro, who has been 
catight in the act of taking the game, while ho may l» 
punished for the violation of the hiw. cannot be deprivid "^ 
the game which he ha« tuken, imless the conli.scation of it B 
made part of tlie penalty, as It is bis own by the mere foci of 
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first occupancy. Tliis rule is extended in England to the case 
of money I'ounrl u|>on tin.' strcnt or i"oaiI, which bftcomes the 
proporty of the finder if the funner owner cannot be discovered. 
Hee Res nullius. 

Quod pare debetur presenti die debetnr— Tii;it which is 
dne puroiv or inicouditioiially, is dno now. When perform- 
uice of an obligation ia conditional on tlic occurrence of some 
event, or wheni payment of a debt ia only exigible on a day 
yet future, performance cannot be demanded of llit; ona until 
fcbo condition has been piuitied, nor cna payment be insisted 
on of the other until the nrrivnl of the specified day. But if 
tJie oWigntiuii Iw unconditiDnal, and the debt presently due. 
|ioribrniftnce and piiymont are due and prestable at once, 

Qood salvum fore reoeperint — That which they received 
^hat it niij^Iit be f«afe; tliat whieh they received for .safe custody. 
Ulic liability of shipowners, innkeepers, and others falling witliin 
the provisionsof the edict 7iaui<T, canponea, &c., for restitution 
*>f thing's lost, i.s hniitnd to the value of those thin^ which bad 
beeo entinistod to thorn for safe custody or safe delivery. If 
■the traveller makes himself speciailj' the guardian of bis own 
property, the innkeepers liability for loss ceases. See NatdoB, 
ca'upo'neif, Six. 

Qttod statim liquidari potest, pro jam liqnido habetur. — 
Tlint which can at oneu be rendered Utjuid is held as liquid. 
A liquid debt is one tliat is abvjuly constituted, such as by 
decree, bill, etc It is essential to the ])lea of compensation 
that the debt or claim so pleaded shall be liquid, and itr is to 
this plea that the present maxim is most generally applied. 
Erskine, in treating of tbi.^ subject, says: — " Tlioiigh the jdbre- 
said Act (l.'i92, cap. 143) rerpiiros that all grouiitls of conipen- 
sirtion be instantly verified ; yet, by our unitbrm practice for 
near a century, which seems grounded on the Human law, if 
a debtor in a liquid sum shall plead compcnHation upon a debt 
duo by \\h creditor to him, which re<]uirea only a short 
diacu»sion to constitute it. sentence is delayed ex avquitaU 
against tlic debtor in the clear debt, that he may liave an 
opportunity of making good his ground of com{)*?risiition. 
aoeonlinjc; to the rule, Quod stttiim, &c. Agreeably to this, 
compensation bus not only Iwen admitted, where the debt wa*? 
uffored to be proved instantly by writing, or by the oath of 
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the party; but tbe extract of the pursuer'e decree h»th boob 
Hiipcrsft(i<-ii for s^irno moiitlia, where the tkiuidation of the dcbi 
required a proof by witDesse^" (B. 3, T. 4, § UJ.) Sea 
J)e liquulv, &ic 

Qnod tibi fieri non vIb, alteri ne feceris — Do not that to 

nnothcr, which you voukl not tliat another should do to y<m. 
Stair R 1, T. 1, § I. 

Qnodammodo jnrisdictionis volnntaria. — Belunguifr is 
some iin'jLsiiroto vohmtjuy juriwliution. Ersk., B. I, T. 2,§iI8 

Quomodo desiit possidere. — In wiiat way be Matted to 
posscsa, or, lost possessioa One who has lost possession of t 
moveable subject, when cliuming it from another in posscftBioQ 
of it, ifi bound, in support of his claim, not only to provft hit 
previous possession but also to show how that poaseasion ceasd, 
as, for exnmpk', that it was stolen fixtm him, or that he lost it 
accidcutAlJy, or that be gave it to another in loan who hai 
lost it, 4:c. 

Qooniin bonorum- — Tlio name of one of the interdicts 
known in tho civil law, and deriving that name from the iDtro- 
ductory wordfi of the fomvida appropriate to it. WIko » 
testator's will was defective, so as to V>o inefiecLual accordii^to 
the strict civil law, or where it was inofieiosmn^ tlie P«?tcr, 
in the exercise of his oriuitahlo jurisdiction, gave possession <& 
tho goods of the detK^ased to that person whom he deemfid tit 
have tbe best right thereto. The boncrwm posaeseio granttti 
by tbe Pnetor was n(»t, as the name implies, a real and wtwl 
possession, but was a right conferi-ed by him upon the [»er»ii 
to whom it was given, to succeed to the deceased, and tokeCtf 
recover possession of his estate — a right which tbe strict KTil 
law could not confer — and it was under this interdict tiiftt 
such person mforofxl his right to possession. For exani]ifc, 
children who had been passed over by an inoflicious tegtumfiiit, 
not being heirs, projierly bo callod, hud no right to tbe suoOflfr 
sion Bucli as the civil law could recognise; but under this 
interdict they recovered the inheritance from the person wl» 
held it under the testament lliia interdict was the "oc 
granted where possession hiul never been previously had ^ 
Vmk vi. 

Quorum usus consistit in abusu. — ^The use of which tma- 
aists in consuuung them. Fungibles are of this characttjr; w 
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ecause they perish in the using can, consequently, never be 
be subjects of a liferent right, whicb is a right to use and 
QJoy a subject during life, without destroying or consuming 
a substance. 

Qaot articuli, tot libelli. — As many points of dispute, as 
bels. Ersk., B. 4, T. 1, § 65. 

Quota. — A share or proportion. 
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Bapina. — Robbery ■ tbeffc committed by violence. 

Ratio deddendi. — The reason of a decision ; the ground 
on which a decision proceeds. At one time judges were not 
bound to state the grounds on which they decided the cases 
before them ; but a different rule now prevails. Sheiifis and 
Sheriff-substitutes are now bound to set forth, in any interiD- 
cutor disposing in whole or in part of the merits of the cause, 
(and in certain other interlocutors specified in the statute), or 
in a note appended to and issued along with it, the groundB 
on which they have proceeded. This was rendered imperative 
by the Act 16 and 17 Vict., cap. 80, § 13. In pradiioe, the 
provisions of this statute are regarded by the JudgM of the 
Supreme Court, as well as by inferior judges. 

Ratio sdentifB. — The reason or ground of knowledge 
When a witness has spoken definitely to a certain fact it is 
of importance to ascertain his ratio adentice, that is, the 
grounds on which his knowledge of that fact to which he has 
spoken is based. If he knows nothing of the matter from his 
own personal knowledge, but has acquired his information from 
the statements of some third party, his ratio acientiw is hearsay; 
and such evidence is valueless. If, on the other hand, he haw 
acqmred the knowledge from personal observation ; if he has 
seen the act performed, or heard the words uttered regarding 
which his testimony is being given, his evidence is then of 
the most valuable and decisive character. This phrase is fre- 
quently written catisa scienticB. 

Satione cansse, — By reason, or on account of, the nature 
of the case. When a judge is declined, on account of his in- 
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oompetency to deal -with the special question at issu^ he U 
said to be decUutd niiione caiims. On this ground HLeiifis, 
and other iuf«rit)r judges, may be declined hi ({ucsbioDS of heri- 
tnblo rijjht, the Court of Suesiou may be declined in crimina] 
ea&es, &c. 

] Batione contractus, — On account of tho contract. By 

.entering into a crmtract, the contracting partias may, in cer- 

{tain cases, render themaelvea amenable to the jurisdiction of a 

'jadge, to whose jurisdiction they woxdd not have bct-n amenable 

\haA the contract not been entered into. Thus, a foreigner 

entering into a contract with a Scotchman, for the pei-fonoance 

of certain works or services to be performed in Scotland, ren- 

dera biniaclf Hiiieiiable to the jurisdiction of the Scotch courts 

in any quesiiou arining uut of the contract. Tlie couti-act 

itself is sutticient to found jurisdiction, for the parties Itaving 

entered into it in Scotland, are presumed to have had the law 

and the coui-ts of Scothind in view ; but to any action arising 

out of it, it is necf«.saiy that the foreigner sliall he personally 

cited, if he has not resided in the countiy for that period 

which constitutes doiuicile. A jmisdictlen thus founded is 

said to arise t-aiitnie conintclits. 

Batione delicti.— On account of the delict. Tiie commis- 
Bion of a cruuo or delict vests the judge, within whose t*!rritory 
it has been committed, with an exclusive juiisdiution qiwad 
iL He may trj' tlie oll'ender, and punis.h liim according to 
the law of the huid where the ofience was committed. A 
foreigner thus committing a crimti in Scotland, is amenable to 
the criminal jurisdiutiuu of Scotland, and to no utiier; fur. if 
should escape, he caimot be put on trial or punislied for 
crime in Ids own country. Ei-skine gives the reason for 
lunding criminal Jui'isdiction against the delinquent in tho 
place where tho crhue linw been committed, in the following 
piwAagu (K I, T. 2, § 23) : " This appearti to be the most na^ 
tural and rational course of criminal triikls, because those under 
whoso eye the olicnce wiis committed will be most effectually 
deterred from a wicked course of life, by seeing the criminal 
also punished ; and the just resentment of the person injured, 
and his fiieudd, will be moat amply satisfied." See Locus 

Batione domicilii. — On account of domicile. Domicile is 
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the basis on which ci%'il jurisdiction ia most frequently fonnJed; 
it subjects thy punsoii to tliu jurifsiliction of the judge in whott 
territoty he resides, iind ri^swotiahly ^i, uixice he ut the sane 
time enjoys the protection of tha^ judge, 

Batione incicle>ntis&. — By rciiaon of the incidence ; on 
account of being iiicidentally connected with, Ei-^k, B.i, 
T, 4. § 46. 

BAtione originls. — On account of onc'a origin or fciiiL 
It was lit one time supposed thtit the jurisdiction to whidi 
one was rendered amenable by the fact of lus birth, and which 
veated in the judge of the territory in which he was bom, ini 
one which attuf;hed for ever, and could iHit be vt>ided, cria 
by dei»i.rture from the place of nativity animo 'i-emanendi; 
and ErHldae, in treating of this says ; " Tlie reason of which 
decisions seems to be, that tliose who are bom within llie 
kingdom, though they should be afterwards settled abroBd, 
without an intention of retrnTiing home, c»nnot Khake them- 
selves loose fn»m the obligiitiona naturally due by them, eiUw 
to tlie lawa or to the courts of their mother country." This 
doctrine, if ever purely held, has been exploded, except, jw- 
sibly as rogai-ds the exceptional ca.-ie mentioned by Loiii 
Kamefi; of a man b«ing guilty of treaKonable practices against 
the Sovereign of his native land, who cauiiot plead his depw^ 
fcare from his country us freeing liim from the natural loyalty 
due to his sovereign. Reference may be made to note 28, 1^ 
Lord Ivory, appended to Ei^kinc, R i, T. a, § lU, in whidi 
ho fully reviews the decisions upon this point of law. 

Ratione privilegii — On account of privilege F<>rm«rfy, 
members of the College of Justice were only amenable to thu 
jurisdiction of the Supreme Courts, and therefore oould decIinB 
the juiTsdiction of any inferior judge on account of their privi- 
lege. Such privilege has been abolished, and no similar pri- 
vilege now exists but that which a uoblemnn Ims, of declining 
to be tried'on a charge of treason before any other judicatory 
than the House of Liirda 

Ration© rei sits. — On account of the poajtion of the rah- 
JBct or property. A foreigner is subject to the jurisdiction td 
the Scotch courts, if he has either heritable or movejible pro- 
perty situated in Scotland. In the cnae of moveable property, 
which may be removed from the jurisdiction, arrestment of it 
for the apeciuJ purpose of fuuudlug jui'i&diction, is aeccssary 
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before the foreign, owner of it can be called iipon to answer to 
any action rawed against him in the Scotch courts. No ante- 
cedent procedure, such as arrestnit'iit, is uecossary, where the 
subject is heritijiljle. See ArivMum, &c, 

Batlone suspecti judicia — On account of the judge being 
anapected. A jud^fc may be declined where, from his personal 
interest in the issue of the suit, or his relationship to cither 
of the jiarties, he might bo disposed to favour one of them, 
and deal partially. .Such a dechnaturc on the part of a STiitor 
is unknown in practice ; but the judges, in cases whei-e the 
diictinntiirc might ho urged, are in the habit of declining to 
adjxidicat* therein f.c proprlo viotu. 

Ee, verbis, Uteris, consensu. — By the thing, by words, by 
writin™". by consent. Coiititicts were divided among t)ie Ro- 
mans iiitt* four classes, according to tlio niamier in which they 
vere constituted, namely, into real, verbal, literal or written, 
and consensual. Kegarding the coustitutloa of the different 
COntntcU, hw Ohli-ffutio literuriwi. 

££bas intogxis. — Matters l^eiug corai>lete. Where a bar- 
gnin or contract baa been entered into, but nothing done in 
coneetjucnce of or in depcndenRc upon it by the parties, matters 
are siud to be complete, ro that either of them may resile : the 
parties are stiil in the positions respectively occupied by them 
before contmcting. If, however, rti intervKrUim has followed 
upon the contract, the parties are barred from resiling, because 
sum est inteffm. The rule by which it is judged whether 
ai'Q or are not complete ia this : whenever anj*thing 
haJS taken place on the fiiitli of the bargain or agreement, 
which cannot be recAUed, and parties put in the same position 
as before, then it is nnderatood that matters are not complete, 
and there is no longer loous 7;oe7ii^CT(;-i(e. Thus, where two 
parties enter into an agreement regarding the canvoyimeo of 
land, cither may rosile before they have entered into wintton 
miflsivea, or butbre the conveyance is completed. But if, on 
the faith of the agreement, posseaBion has been given, or the 
price piud, or improvementa executed, &c, i-es iton eM itUe^jra, 
and neither can resile. A mandatory may resign his office 
after acceptance of il rehis inteffri^, that vi, provided he baa 
jiut already executed part of the acts, ]*erfurmance of which are 
authoiised by the mandate ; but if he hoA entered upon the 
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officR, and performed part of the duty, be cannot n?sign -with- 
out oonsL'iit (if tli(> iiminliiiit until hi; hits fulfilled the whole. 

Eebus ipsis et iactis- — liy the facta and circumstances 
themselves. Consent to marriage is sometimue inferred from 
fjiets and cJrciiraBtancos. as where the parties are habit aiid 
repute husband and wife, and address each other by theae 
names respectively. 

Recoptator. — A resetter; a receiver of stolen goods. 

Beddeudo. — That clause in a charter which sets forth the 
payment to be made or service to be reudcrod by the vassal 
to the superior, in return for the lands held by the former of 
the latter. It fullows the imeiulum, which expressCB the nataro 
of the tenure by whieh the lands are held. The name is taken 
from tlie first word in tho clause, as it stood in the old lalio 
form. 

Heg^em habens dignitatem.— Uaving royal dignity. 
Ersk., B. •*, T. 5, § r,4. 

fiegalia- — Royal rights pertaining to the Crown ; things 
belonging to the Sovereigit The rights of the Sov(a«ign 
which pertain to the Crown, apart from thoae enjoyed na an 
individual, are di\ided into rfgalki'majom and i-djaii-a ritiiwra. 
Tho former include those rights which are inseparable from 
Uic pei-Hon of the Sovereign, sui^h as the prerogative of par- 
doning criminals ; the latter conaist of those rights attached 
to the Crown, which may be coufeiTcjd by ^fb, or otherwiae, 
upon a subject, such v& salmon-fishings, forfeittires. casualties 
of superiority, A:c, 

Kegiam Majestatem. — ^I1ie boolcs of the Majesty; tba 
title given to a coliectiou of ancient laws, fiidd to have b<sB 
compiled by the order of David I. king of Scotland. it» 
authenticity as a Scotch performance on the order of King 
David is seriously doubted, many h-iirned writers inclining to 
the opinion that it Js a eompilntioa fivun tho aacient laws Dl 
England made under Edward I., " with the artful desjj^ {■ 
Sir Walter Scott thinks) of palming upon the Scotch I^irMft- 
ment, under tho pretence of reviving their ancient jarbpm- 
deuce, a system as ncai-ly aa po&sible resemhling that o( 
England." A reference to the different writers who lia« 
taken part in this controvei-gy will be found lu BeU's I)iyt. h p. 
Bel deposits^ proprietas apud deponentexn manet; sal 
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et poBSCsaio. — The right of jiroperty in a thing deposited 
remains vrith the depositor, and also the possession. I)(?posit 
is either proper or improper. — 1. Proper, whero the Buhject is 
deposited for mere preservation, and to be apedfically r©- 
turued, as in the case of plate iod/^d with a banker for 
greater aecuiity ; in eucL case, according to the ahove maiiim, , 
the right of property in the deposit never pti^es from the 
Bpositor, and ho may vindicate his right to the i})8um, corpus 
any time. 2. Improper, where fuiigiblta are tlcpOBiied for 
the return of an etpial quantity, as money with a hanker, 
where tlie pn)perty in the deposit is tninsferred to the deposi- 
tary, and the depoiiitor becomes a mQm ci-editor. In tlie 
latter caae the present maxim does not apply. 

Bei iiiterventtls.-^Thc intervention of a thing or act 
Hei inft'rri^/itijft iw the technical name p;iven to any act done 
in consequence of or on the faith of a liithertu uncompleted 
bai^in, the effect of which is to har ohjection on the ground 
of the bargain being incomplete, and to tAke away the ^ocii* 
panitentifp. Kor cases illuatrative of this, see Locus pcenv- 

Rei persecntoriffl.— The name given io a class of actions 
under the civil law, and explained supra, page 9. 

Rei suffl providuB. — Careftd of his property, or prudent 
in ita management. Intenlictiou, wlietlier voluntiay or judi- 
eaal, can only be recalled or removed by an interlocutor of 
Conrt, and it aftbnln a good ground on which to apply for , 
tlic removal of the restraint iinpcsed by interdiction, that the 
intenlicted lias become rei mitB prmndus. 

Bel vindicatio. — An action under the civil law hy which 
the owner of a subject claimed the subject itself ; a real action, 
as opposed to coiulwtw, wliieh was a personal action under 
which deliveiy of the thing itFielf could not be enforced, but 
its value might be recovered. The oi-iuliaitio was only com- 
petent to the true owner against the possessor for the time 
being. For an illustratinii of the H]iplleiition of this action 
in the Scotch law, nee Krsk.. B. 3. T. 3, 4j 3-t. See Cimdlciw. 

Beipublica: interest ut sit fiuis litdam. — It in for the 
public interest that there should be a known lennination' of 
pleas ; i,e., a tennliiatiort Li-youd or aller which the decision 
Is a suit should be final and unquestionable. "The Lonla 
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have never rednced or altered their decreets npon allcdgcances, 
cifcher in fact or law, wliich were proj)oned and repelled 
therein ; and if they should so do, there could bo bo end of 
pleafl. For if thoy could alter the first time, by admitting 
that which they did repel, or by repelling that which they 
did sustain, there is uotliing could secure the Ueji^es, but that 
they would return again to their first jud^ient, and back 
fi"oin that to the second, without end ; and thereby no man 
oould, with scscm-ity and confidence, call anything his own ; 
therefot-e custom hatli so secured that point, " proponed and 
repelled," that it is an unbrangeable foundation of all the 
secuiities of the nation. All nations have been earnest and 
anxious that there might be a known terraination of pleas." 
(Stair, B. 4, T. 1 , § +(i.) The phnwo may also mean that it 
is for the public interest that them should be a fixed and 
determinate time beyond which a right of action should cease ; 
and upon this ground action is with us denied for a debt or 
on an obligation which is not brought witliin forty yearn. 
Varioos reasons combine to make this rule not only politic 
but jint ; for after a period of forty yeara all those persons 
may bjive died, or all trace of theui lost, who could have 
supported the case of the defender, and rebutted the claim of 
the pursuer ; the witnesses for the pursuer after such a period. 
would in all probiiUility speak from mere ruoollection, and the 
proof tliu» afforded by thorn would amount more to a proof of 
indistinct impressirinB than to a proof of facta — a kind of 
proof on which it would be hazardous to disturb rights which 
had remained undiaturbed for forty years. 

Beipublics interest, volontates deAinctomm effectnm 
SOrtirL — It is for the pubUe interest that the; wills of deoensaJ 
persons shoidJ receive elfect. In construing a testament or 
will, the intention of the teatator is that which is chiedy 
regarded, and in queations arising out of them, the Couii in 
every cohq gives effect to this where it can be aecertwaal 
Tlio Court will not, however, adopt that as the testotof* 
intention which is not warranted by the terms of his d«d. 
even although ho should have used wuitls and clauses in %nd- 
rance of their legal cftect, the mere use of such U'nns laeiBg 
a presumption of knowledge on his part of their tecbiii(«l 
meaning and efiect. 
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Helegatio. — Banishment, The rel^atio of the civil law 
WQS much HJinilar to tlic punishment of tmnsportatioix f(>i> 
mcrly imposed under our law on eriminals. It. was rarely a 
perpsiual buniRhment, and did not deprive the exile of his 
ditizeughip iplmUw), nor of liia lights as one of a fmnily 
(Jamiltu). In this respect it difFored fioni deportnt ion, under 
which the oondemncd lost all his [civil riglits, and even when 
recalled, was only restored to his civil rijjbta for the future, 
uoJcHS ill the special ciise whens t}ni frnpfrur gnmt<?d aljsolutc 
restitution (per omnia), which had the effwt of rt-instating 
him in his original position. 

Rem pupiili salvam fore. — That the pupil's estate will be 
presca*vcd or uninjured. All tutors, oxoopt those appointed 
by the will of the pupil's father (testamontAry tutms) i^equlre, 
on enteiiiig upon their odico, to find caution for their intro- 
misaions with the pupil's estate, and that they will act faith- 
fully in the |)eiformanee of their duties aa tutors, Testa- 
mentary tutors are exempt from this, " because tlie confidence 
which the lather places in tliem by the nuniinatiou, ci-eates a 
presumption tliBt he was well ansured of theii- probity and 
diligence." Ersk,, B. 1. T. 7, § 3. 

Keoxediis prEetoriis. — By prietoriaa remedies. Those were 
termed piTotoriau romedies under the civil liiw which arose 
from the proviRious of the PiTetor's Edict, and had no place in 
the strict civil law. Thus the bona-^m poseeeaio was the 
pnetorinn remedy under which a child was enabled to suc- 
ceed to its father, where, by the capitis diminvtio or otlier- 
wise, he was by the atriot law lenHered incafiable of succeetliug. 
All the prii'torian interdicts, and many of the exceptions 
pIe:td»hIo in defence to an action, wore of the class of praitoiian 
remedies. 

B«niediiUU eztraordinarium. — An extraordinary reme*ly; 
one out of tho usual order of legal remedies, and not resorted 
to except in caaej* of great neoessity. 

Kemissio iigunGe. — Forgiveness of the offence/, condona^ 
tioiL It allbrds a good defence to an action of divoi*ce on the 
gronnd of atlultciy, that the injured spouse was fully awaj« 
uf the othei''8 uniaJthfnIness, and in HUirh knowledge foigave 
tho offence. Such forgiveness, or condonation as it ia most 
frequently termed, may cither be express, as in the cose 
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where a verbal or written forgiveness is given ; or implied, 
as where the injured spouse continues to cohabit with th*.^ 
adulterer after knowledge of the offence, or delays raising ^^n 
action of divorce for a period so lengthened as to impo:r-(' 
acquiescence. When adultery was tried criminally, the for- 
giveness of the injured spouse did not exempt the adulterer 
from punishment ; but as that offence gives rise now onl^ 
to the civil remedy of divorce, it may, like all other, ciri/ 
rights, be abandoned or discharged. 

Kemotis testibus, — The witnesses being absent. Ersk., 
B. 3, T. 2, § 7. 

Beiiovatio. — A renewal. In treating of the rights which 
churchmen had over their lands, Erskine mentions that no 
cler^man could dispone any part of the lands of his benefice 
without the consent of his bishop and the majority of the 
chapter ; but, he adds, " this incapacity did not strike against 
their power of receiving the heirs of vassals ; for, though the 
entry of heirs be a re-iiovcdio, it is not an alienatio feudi" 
(B. 2, T. 10, § 5.) The distinction here taken is between a 
mere renewal, in a feudal sense, of a grant already made ; and 
a new disposition or original grant of benefice lands. The 
one act was within the power of the holder of the benefice, 
because it did not in any degree impoverish or lessen its 
value ; while the other, as it affected the church generally, 
being a conveyance of church lauds, and also affected who- 
ever should subsequently succeed to the liviilg, could only be 
done by the holder with consent of the bishop and majority 
of the chapter in that see. 

Keo absente. — The defender being absent. 

Beo prssente. — The defender being present. 

SiCS alieua- — The property or subject belonging to 
another. 

Bes aliena scienter legata. — ^A subject bequeathed by a 
testator in the knowledge that it does not belong to him, but 
is the property of some other. When a testator bequeathes 
what he knows does not belong to him, his executor is bound 
to make good the legacy to the legatee, either by purchasing 
and delivering the thing itself, or where this cannot be done, 
by paying him the value of it. A different rule prevails 
where a testator bequeaths a subject belonging to another, 
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under the etroneous belief that it is Ms own ; in such case 

the It^pity falls. 

Res communes. — Common things ; definad in th« civil 

Iawb as things tho property of whicb belongs to do one, but 
tbo use to all, sucli ii« nir, light, running waUir, &c. 

Res fit inempta. — -The subject is regarded as unbought 
Whore the jxu^ttim leffis covimissorUe is attaclied to a con- 
tract of sale, the contract becomes voidj oad the subject 
regaiilrii an never having been bouglitj if the price is not 
paid by the day tJxed upon. T}il* uelier can. then recover the 
subject if it still remains iu the bands of tbo purchaaov, but if 
it has |»a6scd into tho bona Jide possession of others, be has 
only a personal action for the piico, 

Res gesta. — The thing done ; the ■whole ti-anaactinn or 
circumsUiucf. This phniau, which is of very fh.'(|ueut occur- 
rence, signifies not only an tuA purformed, hut everything said 
or done At the time bearing upon or having reference to it. 
Thus, it includes all statements made immediately before or 
immediatttly after any particular act, so nearly connected with 
it in point of timo as to lie inRepavable parts of the whole trans- 
action, and incapable of omission from any narrative or testi- 
mony profe&ising to he an account of it. Statements ofibred 
ib evidence, which would otherwise ho excluded as hearsay, 
are njceived when they form part of the res g''M(f^ and the 
following passage from Hume in support of this doctrine may 
be given as an illustration of that which this phrase is held 
to iiichide. He says (\NjI IL, 400, note) : — " Very often words 
uttered to. a witness m-e a substantial point of the -ivn ffeulu 
told by such witness; are the cJiuse and motive why tlie 
witness himself has proceed to do a certain thing ; and hG 
cannot relate truly and intelligently what ho did, without* 
mentioning why and how he came to conduct himself in that 
way. Put tbo case that John finds Jamas lying wounded 
and bleeding on the highway, and Jnnies tells John that be 
has been fired at with a pistol and robbed, and that the 
robber is dre&sed so and bo, and haK i-obbed him of such and 
such articles, and hn» gone off by such and such a luad. 
Now here, if John in consw^uonce pursues hy that road and 
taku» a man di*essed o^ hiut been told him, and on a search 
tlu) ai-ticles meutioacd and a pistol bearing marks of being 
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recently fired are found on him, certainly this verbal iiifornw- 
tion from Juhii in a liuk and clrcumstaucu uf thu Ikcb, in aa 
act iij thy progi-oss of the Ijusiness, and tqiially admisHiUe as 
the nwt of the 8tory." In l\m cnse, John's iict was to nu- 
after and apprehend » certain man, but the informatiou on 
which hg prooeeded, (although of the nature strictly of hear- 
say OS evidcnco.) the intiMition and motive on which he acted, 
all fomi conRtitucnt part^ of hit; whole interferouce in Iho 
matter ; they are all parts of the res genia. Reference may 
be made farther on this point to I>icksDn on Evidence, §§ 92| 
1381. 

Bes Integra. — The matter is entire or complete. In certain 
cases, parties may resile from agreements entered into, so long 
ftH t'es inieffni, i.e., so lung as the matter remains on the mere 
agreement, and, nothing has been done by either party ia 
consequence of and in dependence upon it But if any act 
hafl followed upon tlie ugreenient, thon -tvtt non eel mteffra, 
and iMHihng is hai-n^d S^-e Rebns int«p-i». 

Bes inter alios acta, aliis neqne nocet, neqno prodest. — A 
truuiuiutiuii between certaJn parlies cauuul advaulugc or injare 
those who are not parties to that tninsaction. A ca-dobtor 
thus cannot he affected by the admissions or plenR nf hia 
co-debtor in an action founded on their joint obligation, hot 
to which he hm not l>eeu ctUlwI as a party ; nor dot's the 
decision in that action render the question as between hiui 
and the creditor 7^ judicata. On. the other hand, wiiile he 
cannot be injured by that decisioD, neither can lie be advan- 
taged by it. So, again, where a creditor inhibita hia debtor, 
he alone can take advantage by the inhibition ; for should 
the debtor alienate his lands notwithstanding the iuhibitioa, 
it is a good and valid conveyance if not reduced ly the 
inhibiting ci-eilitor. Tlie inhibition being a i-c« int^tr iilUn 
ftda, cannot be pleaded by Any of the inhibiter's co-crediU}ni, 
who arc third parties. The effect of all legnl process is regu- 
lated by thi-s nia.vini, it cannot injure, but neither can it b™1 
any wlio were not parties to it 

Ees judicata, — A tiling decided ; a final judgmtaiL A 
point or question becomes res judicata when it has been so 
decided by the Supreme Court as conclusively to Bcttk' it« 
and so a£ to prevent the eame question being agiun raiaad by 
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the same partieR or their representatives ; but thei-e can h& no 
rea judicata so long as the doeisioa I3 eubjcct (o rcvlew. 
This plea wlitin stated ami substantiated in a defeuce, pre- 
ventfi the judge from imjuiring into the meritM of tlio case. 
Such fiuni dticisiuu caanut aill'ct others than those who were 
parties to the action in which it was pronounced, except in 
80 lar as that decision conatitutee a precedent. 

Res judicata inter alios, aliis neqne nocet neque prodest. 
— ^A question finaUy settled between certain parties can 
neither injure nor benefit others. See the ohservatiuna ou 
the two jjn.'Crtling phnusi^a 

Bes judicata pro veritate habetiur- — A thing decided \s 
held as true ; the rule, according to Krskine, that all final 
sentences are considered in law as grounded upon truth and 
Justice. This maxim has universal application within tho 
country in whiclx the judge who pronounces the decision has 
jurisdiction; his decision must be taken as soiuid and just, 
and cannot bo inquired into. But "where the obtainer of a 
decree given forth in one state demands the execution of it 
by an action brought before the Coxu^ of another state, that 
Court, who are nut Uiund tu iuterjmse their authority to it 
«ae *iec^sm4ate, but only fix otymitute, have a right, previously to 
their infcerpoi^ition, of inquiring into the merits of the question- 
in dispute, that they may form a judgment, whether there be 
sufficient ground, either in law or in equity, for awarding 
execution upon tho decree." V.vsk., R 1, T, 3, § 4. 

fies litig:io3a — A subjccL which Lba been rendered litigious 
ly having been made the subject of a lawsuit Seo 7t*. 

fies mene lacnltatis.^ — A matter of mere power ; a more 
.Realty. Such, for example, is the right which a proprietor 
has of building upon his own property, or which any one has 
of walking upon tho sea-shore, or sailing upon the sea, or on 
any navigable river. It is a right which may or may not be 
exorcised at the pleasure of him who holds it ; and such 
tiglitH are novcr lost by their non-exercise for any length of 
time, because it is of their esi^ential cliaiTuiter that they may 
be used fir exercised at any time. See In iia qua, &c 

Bes non est Integra. — ^Thc matter in not entire or com- 
plete. See Jiehus inUrfi'ut. 

V 
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Res nullius- — A subject which is the property of no me. 
Tlieiv are two rli«tinct cIaskch af subjccUi inclutltxl in tliouame 
res nuilliui. those, namely — 1, wliich are in their origirwl 
8Ut«, and have never had an o>vner ; and those, 2dly, whicli 
have belonged to Home one who has lost or abandoned tieir 
P<jsseasion. Suhjecte of the first claas, such as pcbbUs ou the 
sea-sliore, wild animals, ti&h in the tvea, &:c., belong Ut the 
|>«rrson who firet finds or captures them, by the title of occu- 
])ancy ; but thotie of the (Htooiid cIhks, i^uch as abandoned heti- 
table rights, treasure trove, (whicli conaiste of coin, gold, 
silver, plate, &€. hidden in the earth, the owner of which is 
unknown,) belong to the sovereign. In England, things found 
<iii the tttreet or roai] and not hidden in the earth, lielong 
to the finder ; bat with ua ia theory a different rule prevaiU; 
iu practice, however, our rule is the »amc, the Rubjectso found 
becoming the property of the 6niJer if, after due public inquiry 
by Mlvertiaemenb &lc, the owner cnniiot he found. Hut if ymt- 
perty found on the street or highway bo appropiiated by thu 
finder without any attempt being uodc ou Ms part to discover 
the true owner, euch appropriation oonstitutes the crime of theH 
There is thi« ditterence to be observed between the right 
which an occupier has to that which had never been ap|)iYh 
printed before taken poasossioii of by him, and the right whicli 
a iindor has to a snbject lout by it« tnie owner, that the men 
occupancy' in the former case gives an indefeasible rigbt ia 
the subject occupied, while in the latter the true owner uwj 
recover his hxit subject &om the finder any time witliiu tlie 
yeara of pn^Kcription. He^ mdtius among the lloiuaiia signh 
tied thoee subjects which were not and never could be tbe 
property of any one. such ns tbiiiga consecrated to GoJ, 
temples, the gn>und on which they were built, burial-plaoH^ 
Joe See QtUMi niLllhifi, &x. 

Ees pent suo domino. — A thing perislies to its ownet 
llie meaning of this uiaxim is. that the loss consequent upua 
the deterioration or destruction of a subject must be borne bjf 
the owner, unless such loss has been occasioned by the finilt 
of another. Thus, when a .suiiject is hired out, any deteriw- 
ation ib may suffer, or ltd total loss, falls upon the owner ud 
not upon the pi>r&on hiring it, so long as tho hirer uses it for 
the purposes for which it was hired, and (if not destrcgrKD 
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returns it on the expiry uf the stipulated period. All occi- 
dental loss falls npon the owner. This maxim has Ijeen ex- 
plained in the Uoutve of L(»rds to miyin, that the intei-ost which 
each has in a anbject, perishes to the dominMa of that interest 
as well US the corporeiil thing to its dominus. Bayne, 3d 
July 1815. 3 Dow. 233. 

BeB publics — Subjects belonging to the public ; property 
of public right. Such are the seas, sea^shores, navigable rivers, 
highwaj-s, harboura, &c., which aro exempted from comraei-ct-, 
and either l>elong to the public, or are vestud in the Sovereign 
iar Itehoof nf the community. 

Bes religiosa-^Sacred thioQis. Among the Romans, any 
Bepulchre or burial place was regarded as sacred, and waif 
Exempted from commerce. With us the phrase includes all 
ihin,i^ w hiuh have teen wnsecrated or set ajMirt for the service 
of God. such as churultes, coniiiianiou-cups, k,c. ; and these are 
exempted from commerce, and cannot be applied to the uses* 
of private propei"ty while they continue in that stite. Under 
certain circuiiu^tanc&s, tliey may, however, be disposed of, and 
others substituted for them ; rt^rding wbiub aw Erak., B. 2, 
T. l.§8. 

Bo8 sua- — One's own property. 

Bes sua nemuu servit — No one can liave a servitude over 
liis own property. The owner of a subject eatmot have a 
servitude ov«r"it, because that, being a minor right, is mei-ge*! 
in his paramount right of property, and all his acta in reference 
to tiie subject, or the uses to which he puts it, arc attributed 
to this paramount right. So, if the servient owner shouli! 
Bcr^uire the dominant tenement, the servitude previously exist- 
ing is extlnguishcl cvnfufiime; and Erskine lays it down, 
that " a servitude thus extinguished revives not, though the 
'ight of the two tenements should be again divided, unless the 
crwtude be constituted de nom." (B. 2, T. 9, § 37). Bell 
objects l4» this doctrine as being too brwidly stated, and ol>- 
jerves, " that if. in the exercise of tlie right, or otherwise, the 
iwnor has indicated no intention of extinguishing the servi- 
tude, it would, on separation of the tenements, revive." Bella 
Frin.. § 997. 

fies tuUTersitatlB— Snbjcets lielonging to a corporate Lodv. 
well aa a borough, au hospital, a univeruty, &c. 
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Kescripta- — Eescripta. One of the kinds of imperial 
ordinances or constitutions under the civil law ; by these the 
Emperor gave instructions for the decision of some case which 
had arisen, and which had been referred to him for instructions. 
See Decreta. 

Besolnto enim jure dantis, resolvitnr jns accipientis- — ^The 
right of the giver having ceased, or become void, the right of 
the receiver ceases aJso. The right of an assignee is only co- 
extensive with that of the cedent, and therefore any defect or 
limitation in the title of the former attaches to the title d 
the latter. So, if a liferenter assigns the benefit of his life- 
rent, on his death all the right of the assignee ceases, as the 
period of his life was the limit of the cedent's right. " Though 
a donation between man and wife," says Ei^kine (B, 1, T. 6, 
§ 32), "is not null, yet the donee holds it under the tadt 
condition, that it shall fall in the case of revocation ; so that 
the donee's right continues pendent upon the donoi^s 'will 
during his life. The donee cannot therefore alienate the sub- 
ject, nor charge it with any burden to the prejudice of the 
donor ; and consequently the donor returns, upon, his revo- 
cation, to the full property of the subject, free from the conse- 
quences of all the intermediate deeds granted by the donee, 
even to his creditora or singular successora" In such case the 
donee's right having ceased by revopation, all the rights he or 
she have granted quoad the donation also cease. 

Bespondeat superior — Let the master answer, or be re- 
sponsible. According to this maxim a master is responsible 
for the acts of his servant committed or done in the perfonn- 
ance of his master's orders, or in the course of the ordinaiy 
employment for which he was engaged. The master's liability 
proceeds upon the ground that, as he has the selection of tiiose 
admitted to his employment, he ought to be responsible for 
the results, if, through want of due inquiry or otherwise, he 
selects an unfit or improper person. He is thus, as it were, 
only made responsible for his own want of care. A maato", 
however, is not responsible for the injury inflicted by his bh- 
vant upon a fellow-servant engaged in the same common em- 
ployment. See Qui faoit, &c. 

Kespondentia- — The name given to a security granted 
over the cargo contained in a ship for a loan advanced in con^ 
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tcmplation of a particTilar voyage. It is of the same natiini 
■AK bottomry, only in bottomry the fiecurifcy is granted over 
the ship iteeIC If the cargo perishes through tht; perils of the 
see, or superior force of an enemy, tbe lender loses all claim 
fop the n?paymeiit of liia money ; aud in consideration of the 
risk thus undertaken, he was allowed a higher rate of intei-est 
tlmn mual, which got the nami^oS fasniiS'iMulicum, or mMma 

UkUiTCSt 

Kestitutio in iutegrom — Entire restitution ; restoration 
to one's foiTuor condition- A minor is entitled to entire resti- 
tution ogaiuat all acia douo by biwself, or others on his behalf, 
during liis minority, which have been to his lesion. The offtiot 
of such restitution is to pLice him in the same position quiMiil 
partioutar transaction, as If it had never been entered 
This right must be judicially claimed by the minor, by 
hallcnging the deed or transaction complained of before the 
iexpiry of the qiuuiriennium — tbe four yeai*s following his 
attaining majority — otherwise his claim U> restitution is 
barred. 

Ksteuta posseBaione- — Possession being retained. An 
assignation of moveablefl without delivery was formerly of no 
effect whatever in |iassiiig the proiM_'rty of the subject a-ssigned 
to the as-si^eo; the posw^sjyion ixjing still retained by thi? 
cedent, and he being thus tbe ostenf<ible owner of the subject^ 
his creditors were entitled to use diligence against it as if it 
were his own. Tbe absolute character of this rule has boeii 
somowhot relsixed, and itd rigour abated, by the provisions of 
the Mercantile Amendment Act, which provides that subjects 
sold but not delivered are, notwithstanding, to be regarded ur 
the property of tlio buyer. It is thought, however, that the 
pn>vision« of this Act, refer only to what are strictlj' com- 
mercial transactions; aud it may be scrionsly doubted wliether 
it would be held to afl'ect tboso private, and fiwiuetitly eul- 
InsivQ transaction I?, to which this rule has most frequently ti> 
be appHed. An iUustnition may serve to cxplnin the dis- 
tinetiou pointed at. If a fuinitui'c dealer should sell certain 
articles ai' funuture to a purchjiser, who dtwiiwl that they 
should remain in their then position until be was ready to 
take them away, and in the mconUmc, before actual delivery, 
the foruiture dealer should becouio bauki-upt, such fumltuii: 
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would doubtlefifi bo beld to be the property of the ptirchnsur: 
tluH being precisely tbe nature of the case pro\-idtKl for by 
the Statuta But if a householder in peuumary difficnhien 
sold or aHflignud his furniture M a perwm who advanced It*- 
him the value of it, but no debvery was given or taken uf 
iho furniture by tlxe creditor advancing, it ia very doubtful 
wbetlior, on the bankruptcy of the householder, the whole body 
of his cnHiitoiTi would not itc. entitled Ut cJaiiu tlie furtiilurujui 
A part of their debtor's available estate, and whether, oa in ft 
i|uestiou lAitk them, the previous assignation would avail tb 
iissi^TO anything, or give him a preference to the fumitun 
over the other creditorft. The caae here supposed U not in 
the projH-r st-use a re» mei-ciitoria^ and does not seem to M 
within t4iat class of transactions which the Statute w» 
intended 'to protect In tbe former case, tbe creditors ki«» 
from the nature of their debtor's business that be might b< 
placed in the position supposed, and therefore they calculited, 
or ai% Hupixiflod to havo done so, u]>on such an event in giving 
him credit. In the other case>, the crwHtors wftro entitlod to 
rely u{)on the ostensible and reputed ownership of tkir 
debtor. and cannot be defeated by a privatu arrangemint. 
which may be hnuifitlf, but which, on the other hand, may 
bo colhisive. Except in so far as altered by thu al»)ve-n»n- 
tioned Statute, the rule is still in obeervance and force^ tliat 
posaession iu moveables implies property, and that mere piu^ 
abase or assignation, without deliverj-, dot-s not couvey tiw 
Tight of property, but merely constitutes the aesigDoe i 
credit<-ir. in » '[uwlinri with other creditors of the cedent. 

RetractuB feudalis. — A recall |of the feu ; or (a» ii«id iii 
Erskine, R 2, T. 12, § 27) more correctly, a re-purchasing: of 
thu feu right This was the privilege which a superior hiil 
uf payijig oif the debt due to the appriscr or adjudgor of li'< 
vassals' lands, and taking a eoiiveyanpo to tbe adjudJcatiou in 
his own favour. AVlifiiY: tho debt exopoded the value of Ui* 
lands, the superior was only bound to znakc payment to tha 
extent of the value in return for the oonveyance; and tlu* 
privilege he could only uxcreiso before the expiry of tlio \f^ 
It ill a privilege now unknown in practice. 

Betco- — Backward. Some Acts have, as regards tbeir 
legal consefj^uonoes, a retrospective eflfect. Thus the sub- 
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sequent marriage of tlieir parents Ims tlie legal effect of Itgiti- 
matincr illej^atimate cliiMren ai from the date of their birth; 
the aubsiMjuout cotifimuUion of a Jispoiiee's sasine wlio holds 
Dpon an altenuative holding, has tlie effect of confinning that 
Biisiiie fw from its <jwn daUj ; and whoit! a diBprmer's title is invalitl 
or defective at the time of granting the disposition, and is 
ifterwards validated by a supen-cning right, that suiiervening 
right aocrescing to the disponer, validates his, title as from 
Ihe date of ita being gi-anteJ. All these are said in legal 
pbraaeology to operate ^-eiro. 

Reus- — Defender or defendant. Ador. — Pursuer or 
j>lftintiff! 

Rei nunqnam moritur — The Sovereign never dies. Sec 
GoUeijiuw. 

Bex statnit per commTine conciliom. — Ttic King has 
enacted by his (.'amnion Council Ersk., B, 1 , T. 1 , § 38. 

BipEB mnoiend^ causa- — For the purpose of fortifying or 
jirotecting the bank of the river. A navigable river being 
public property, no one is entitled so to boild upon its 
Ittmks as to obstnict the navigation, or the right of the public 
to walk there. But a riparian proprieUjr may build upon 
the bank, for the purj>ose of foi-tifying or'jirotecting it, where 
a change in the channel from natural causes, threatening an 
enci-<)Kchment ou \m lauds, becomes imminent, or where, from 
a fltH>d or otherwise, he has reason to apprehend damage to 
the banks and to his adjoining pmperly. "Rven in euch 
cnaes, however, his operations must not interfere with the 
navigation of the river, or obstruct the enjoyment" of the 
public riglita 

BiOstica et nrbana. — Rural and urbn-u. Pnptlial sevvi- 
tades are subjected to tliis division, rural and urban: the 
former including all the servitudes affecting the soil, although 
tile land burdened should be situated in a city — such ns. 
Hglit of way, j>asfcure, aqueduct, &c — and the latter, all ser- 
vitudes aflectiug buildings, although tUey should bo sitoated 
in thft ct-iuntr\' — such as stillidde, imeris ferendi, ic. *' It is 
the i»lftce, but the matter and use of the teneinciit wbich 
nakos this distinction; and for this reason, dwell iug-hou&es 
*.nd offices built for the use of a fnmi are the sulyects, not of 
city (urban) servitude, but of rural.' Ersk., B. 2, T. 9, § 6. 
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Sacramenta pubemm sunt servanda. — The oaths of 
minors are to be kept inviolate. On the principle of this 
maxim minors were barred, according to the rules of our older 
law, from challenging or repudiating any deed or transaction 
entered into or granted by them during their minority, which 
they had sworn never to caJl in quration. As minors, how- 
ever, could as easily be induced to ratify upon oath obliga- 
tions undertaken by them to thftir lesion, as they could be 
induced to grant them, this rule has long been abolished, 
and by the Act 1681, cap. 19, the elicitors of such oaths were 
declared infamous. By that Statute it was made competent 
to any kinsman of the minor to pursue an action for setting 
aside such transactions, lest the minor should be indisposed 
to sue' for reduction in his own name of a deed or transaction 
which he had sworn never to question. The minor himself 
is the only person now entitled to sue such an action, unless 
he should die within the guadriennium, in which case the 
right of action transmits to his heir. 

Salva substantia. — The substance being saved ; the sub- 
ject being preserved without being diminished. The right of 
a liferenter is only to the fruits, profits, or revenues of the 
subject liferented, and he cannot encroach upon the capital of 
the subject itself. He cannot do anything by which the 
subject may be endangered or deteriorated in value, except in 
so far as the deterioration may arise from the mere tear and 
wear of ordinary use to which his liferent entitles him. A 
right of liferent, therefore, cannot be constituted in a subject 
which neccssai-ily perishes in the use; it must be a sul^ect 
which can be used aalva siibstaTUia, 
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Salvam fecit totins pignoris cansam. — He iuminbed the 
means of saving the whole pledge, or subject on tho security 
oi' which the Iwum were grantetl. (Bell's Pi-in., § Hid.) It is 
upon this ground that the bottomry creditor whose bond is 
last in date is preferred to others holding bottomry bonds 
over the same ship, contrary to the ordinary nile j>rM>r iein- 
jfore potior jurs. To his loan is to be attributed the safety 
of tho common subject of pledge ; beciiuse, but fur the money 
advanced by him, the nhip, ixiniaining uri. sen worthy, wonid 
liavf perished on the voyage. He having thiiw afforded the 
means of preserving the pledge for the benefit of other 
creditors as weU as liimsclf, is preferred. 

Salvo jure cuJTislibet — Raving or reserving the right of 

^1 othei-R. This in fnupit-ntly found in charters of cnnKrma- 

tion, and its efiect is to reserve to the superior and all othera 

whomsoever, their rights in or concerning the lands confirmed, 

in so far as those rights might othei-wise be prejudiced by the 

cnnfirmAtion. In the case of Fo^'hes, M. 6517, it was held in 

irtwpect of tliis clause, that a superior, by gi-auting contirma- 

tiou, wae not thereby precluded fi'ona the benefit of inhibition 

•atJecting the property which he had previously used. Tliis 

clause does not, however, reserve tiie sujwrior's right to 

casualties or duties due at tho time of conlirmation ; these 

muiit be expressly reierved, as tho delivery of a charter by 

progress prftsmne« the rii.schai^ of all prU»r casualties and 

duties. Id almost all the later Scottish Parliaments, the Last 

Act of tho l^ssion whs gcnemlly one entitled. Act salvo /art 

oujvuWt^i, the purpose of which was to secure the rights of 

Uiinl parties against the effects of private acta or ratiiioations. 

San® mentis. — Of sound mind. 

Sancire.^To confirm; to forbid under pain of punish- 
ment ' " That pai-t of the law which inflicts the punishment 
upon disobedience is called its mnction, from satidre., to con- 
firm; because it is that which gives the enactment ftiH force 
and authority, and cln<-fly preserves it fium being 'violated by 
pfrverse men. who would disregard the true groundB of 
obedience." Krsk., B. I. T. 1. § h. 

Sapiens natoram delicti. — Partaking of the character or 
nature of a delict 
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Sciens et prudens. — Wittingly; in ftill knowlec^ " If 
OUR wlio iimkfs n gratuitous gniuL slinJl, acifna el prudtrng 
(L «L, in the full knowlulge of what he is doing, intention^ 
xUy], bind bim.%lf in absolute warrandice, he ou<]r)it both in 
Jaw and equity to bo tied by bis obligitiou." Eihk., B. 2, 
T 3. § 27. 

Scire debes cnin quo contiahia. — You ought to know 
with whom you cntmct Soo Aavi m-ire. &c. 

Scire et scire debere aqoiparaQtor in jure. — ^To know a 
thuig, and to t>e iKuind to ktinw it, are reganled in law ak 
equivalent Ignorance of the law doei^ not excuse any viola- 
tion of it. because cvciy one is bound to know the law of 
the place where ho resides; and this obligation to know is 
regarded as equivalent to actual knowled^, Thus an Knglisb- 
man coming to Scotland and commenciDg busineas aa a spirit- 
dealer, wouhl not bn exempted from the penalties incurred by 
A violatjott of the Public Houses Act, on the ground that no 
such law prevailed in £ngland, and of his ignorance of its 
exi;*tence here. He is bound tt> know the law. and wotUd be 
held tm knowing it, in any prosecution which might arise out 
of his violation of its pi-ovisiona. 

Scripto- — By writing. A proof atripfo is a proof b)- 
writlcM) docuniont«v See ob»ervation£ on following phrase. 

Scripto vel jnramento. — By ^vrit or oath. In .'iouie amee 
the law aUowR a party to prove bi» caste only in this limited 
manner by tlie writ or oath, namely, of his opponent TTius, 
a debt which baa undergone the triemiial prescription, can only 
be provi»d by tho writ or oath of the allf^:ed debtor ; the reet- 
iug-owicg of borrowed money can oidy be proved in like 
inaniier; and the existence of an nllegeil trust, as in a ques- 
tion Iwtweeu the truster and tnistee, can only be proved 
(according to the provisions of the Act 1 6D(), cap. S5) by the 
writ or ojifh of tho latter. 

Sa defesdeudo-^ — In defending one's self; in self-ilefence. 
Every one Is entitled to deltmd his life in the way nioRtlikidy 
to secure that end, whenever it is in danger through the vift- 
lonce of others. Even IturoiciJe is justifiable, and infers no 
punishment, where a pereon in tho necessary defence of bis 
own life, kills one who has attacked him ; but, to jtwlify such 
a proceeding, it is necessary to show that there was no uthur 
way of escape except by the death of the assailant A woman 
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IB mifcitled, in defence of her cliaatily, to kill a mun who 
attempts U) Ofmiiiit a rape upon her, if tiiere be do other way 
iif escaping from the threatened violence. 

Secundum allegata et probata-^Acooitlinj; to that wluc)i 
ha« Uwn alleged and proved. 'Hie doftision, in eveiy case. 
iuust proceed upon the allegations of tho parties, and the proof 
adduced in support of them, nnd uot up-m the privato know- 
lodge of the judge, however accumtA* mid extiMiKivo that may 
be. A decision, which h not iu termn of the eonclnAion;; of tlie 
aotion, may be overturned on review, or reduced upon that 
ground ; and this holds especially in regard to decisions which 
awanl more than that concludes) or prayed lor. 

Secondom bonum et sequam- — According tu that which i^ 
good and equiljible. 

Secondmn chartam conficiendam According to a diarter 

to be granted. See i^-vuiuhnn ti^noretn, &c. 

Secnudom leg:em domicilii, vol lod contractus. — Accord- 
ing to the law of tho doinicilo, or of the place wliciij the con- 
vract W.1.S eiiLeri^i into. Scf Lfix dfyiuiciliL Lex tod, &c- 

Secundum matoriam subjectam- — ^According to the sulv 
ject matter. 

Secundum tenorem chartae confectSB. — According to the 
tenor of a charter already' granted. In the earlier •stages of 
feudal conveyancing, the vassal was most generally infelt upon 
a precept grantwl by the superior for that purpose, before the 
charter vtaa executed which conveyed the Iand& In such 
case the precept of Ba.sine or possession bor»to be " according 
to the leriiis of a clmrt.irr to W granted ;" and such-preoept 
was of itself a valiil title wlien followed by possession. Where 
the precept of saline was grant-ed with reference to a prior 
charter of the lands, it bore, in tho words of the phi'ase, to be 
" according to the tenor of a charter alroaily gi-anied.'* See 
DufFs Fond. Con. 43. 

Secnnduia vires hereditatifl. — According to the extent of 
tho succession ; tiiat h, the value of the estate succeeded Uk 
The liability of an heir for the porfonuanoc of bin oncostoi'a 
(ihligationK and payment of his ancbstors debts, is not mca- 
aured by the extent of the suocession, wben he enters as heir 
simply, and without adopting any of Uie modes prescribed in 
IftW by which his liability may he ho limited. If the heir 
enters upon the succession generally as heir, be is liaUe for 
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the whole of Iiis anctwtiiT'fl debts and obligations, bowevt-r 
inadequate hia ancestor's estate maj be to meet tbem; biit be 
may restrict bis liability by serving heir with the beuefit of 
specification. 

Secondmn vires inventarii. — According to the extent of 
the inrijntory. An eKe>oulor who makes up biB title to a de- 
ceased pci-son iu the usual form, and gives up an iaveutoi^' trf 
tlie whole of the dewja.'^cd's moveable osUite to the Coiivmissaiy 
IB only liaiilc for the deceased'a debts to the extent of the 
value of the estate ao given up. But where an executor in- 
tromita with the moveftbles of the deceased witboot giving up 
an inventory to the ComraiBRarj', lie renders himself Halite tn 
tttilidum for the deceased's debts, however these m;iy exceed 
the value of the deceased's moveable estate. See Jien^tcium- 
invtnitttrii. 

Sede vacante. — llie benefice beiug vacant. Stair, B. 4, 
T. 24, § T. 

Semel bare semper baro- — One© a baron always a baron. 
To entitle an beir to claim beirship nioveabJes. it is necessary' 
that his ancestor should, at the time of his death, be a baron, 
a burgess, or a prelate ; every one being considered a baron 
ill tlirs matter who, at hk death, was vest and Roised in laiidt^. 
honseit, or-niiimal rvnbi forth of land not being a mere liferent. 
If the ancestor was infefl during bia life, the presumption, as 
expressed in the phrase, is, that be wtw undenuded, and 
tlierefure a baroii at the time of his death, and tbnt heirship 
moveables are consequently due to the heir. The eifeot of 
this presumption is to throw- the burden of proving ou tlte 

person opposing the heir's claim ; but it may be elided by a enii 

trary proof. 

Seinel civia semper dvis. — (Jncc a bui^ess alway.^ a bui-ge^-^ 
TliiH in not prosuim-il, and thon-fore it lies upon the heir claim- 
ing bvii-sbip moviyibloft, on the ground of his ancestor being « 
bui^goss, tn pi'ovft thnt he was so at tho time of his death. 

Semel prelattis semper prelatus-^Onco a pi-clatc atvay 
a prclata See observations on preceding pbraeo, which appl *^ 
alfio to this, 

Semiplena probatio — A half proof in actions of fUiaa 
tion. a pursuer was formerly eutitled, on. adducing a nom itpltv^ 
probatio, to hei' oath iu supplement to prove that the defei-^' 
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der waa the father of herchild Asemiplena probatlowas such ft 
proof aa induced, not merely a suspicion, but a reasonable belief 
that the pnrsuer'a case woe well-founded, and consisted gener- 
ally of a proof of opportunity for connection, acts of faniiliarity 
on the part of the defender towards the pursuer, 'i:c. ; in 
addition to this, tlie pursuer was entitltd, ao alroady men- 
tioned, to her oath in Huppleu^ent to complete her proot^ 
because in such cases it was rarely possible to obtain direct 
evidence of thi; alleged wnnection, except from the womaji 
herself. Tlie lending wise un this point ir that of Cmig, 14 
June 1809, F. C. I'his kind of proof is not now recognised, 
since the pursuer in such on action, under the recent Evidence 
Acts, is entitled to adduce herself aa a witnesH hi support of 
liftr own caaa ; and. in judging of the proof the t'ourt will not 
consider whether, withoat the woman's own evidence, there is 
what would formerly have been held a neniiplejia f)robalio, 
oomplotod by the woman's oatli. but will decide upon the 
whole caee :is presented by the record and proof, aa they would 
in any other kind of action. M'Bayjie, 10 Feb, I SCO. 

8eTiatnfl-<;onsultnm.^A n^nlutUui (if thu Ronian Senate. 
having the force of law, and forming one of tbe great source* 
of the civil law Thuro is a diffiii'cncc of opinion among his- 
torical writera aa to whuthcr the Senate had the power of 
directly enacting laws during the periud of the republic ; but 
there is no question that they oxcreisod this power in the time 
of the Emperors. Justinian, in hia Institutes (B. 1, T. 2, § 
5), states, as the reasi.m why this power was conferred, that 
" when the Roman people w^ts so inorcaficd that it wa^ <liili- 
»rult to assemble them together to ywws laws, it seemed right 
t hat the SeuaCe should be consulted in the place of the people." 
Regarding the historioal controversy above alluded to, refer- 
ence may be nuide to Smith's Dict^, h. v. 

Senteutia couti-a zainorem indefeusam lata, nulla est. — 
A decision pronounced against an undefended minor is null 
Where a minor ia without a curator he is said to be unde- 
fended, evcii althtmgh ho should ap[icar in the cause and de- 
fend it fur himself In such c^i^ it h the interest of the party 
puTRuing to have a curator nd lU.em appointed to the minor, 
aa othei'wiso any decree obtained against him is reducible on 
the pi-inciplc of this maxim. A docrco obtained against » 
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minor upon an edictiU. citation of tutors and corutors wns 
reJucetl, ho having had no tuUjra and curators, and a curator 
ad lit«m not having been appointed. Santiatpiie, 1 4 Dec. 
1814. F. C. 

Sentezitia volnntatis- — Tbo purpose or determination of 
the will I'liiis in the chief thing to be considered in tti^ int«r- 
pretAtion of teetamentiir}' writings, namely, the purpose or 
intention of the tesUitor in excniting the deed. 

Seporatim — Separately ; apart from anything alrcAdy 
advanced or pleaded. 

8eparatio tori — A >«e|MrHt!mi as to the marriage bed. 
'Hiis was all that waei allowed to tlte injured sj^touse in cases 
of adultery by the canon lav, for marriage being regarded by 
tt^ a Hacrnirient, wa^ indissolnblc. Sec A vimisa, &c. 

Boparatum toceiiieiittuii. — A separate tenement ; a iiu)>- 
Ject held on a distinct title ap|)ertaintng to iteci£ Stair, B. 
i, T. 3. ij 26. 

Seriatim — One b}* one; nne^ after the other. 

Servitia solita et consueta,- — Sei-vioea used and wont. 
This was at one time the oommnn rt-tum made by vassals tu 
their snporiurH tor landii granted to them ; and where itpodal 
services wherv not speuitied, the words of the phrase impUed 
military servic-a. 

Servitii pnestatio — ^The performance of services. 

Si aliquid sapit. — If he knows anything ; if he is nut 
altotrinht-r v.nd of ifj.w.n. Ersk , B. 1, T. 7, § 48. 

Si coustet dc persona. — If it be cIcat or certain ^i-hn la 
the person meant. Sae Faf^a dertiotistralio, &c. 

Si deprehendatur.— If cnptun;d. Stnir. B. 2. T. l', t; lU. 

Si deventtmi sit ad actum nmleficlo proximum. — If it 
approaches an act bordering upon crime. Sir George Mad- 
kenzie, in his Treatise on Criminal Law (Ptut 1. T. I. ^ 4\ 
lays it down, that an attempt to commit a crime, if it borders 
on, or approacheK near to the crime itself, should be punished 
a.4 severely as if the crime had been perpetrated ; because sttch 
attempt ia a lesser de<;p^e of that very crime to which it fto 
nearly apj>rLiacheti, and because the state cftnnot be otheirwjw 
secure from the person who has evinced such a wicked and 
mischievoas disposition. Mere attempt to commit a certain 
crime, altiiuugh still punisltable with us, rarely ever forms tb* 
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subject of au indictment, but it ia frequently libelled na an a^^n - 
vfttion. The attempt to ooinmit murder by the discliargo of 
loaded fire-^nus, is sometimes liWllud as a Kubstctntive charge \ 
aiid by statute (10 Geo. IV., cap. US) it is rendered a capital 
offence, but ihe prosecutor lina the puwer of restricting the 
poinu of law. In Scotland, caipital puuishraunt is now only 
iniUcted tor marder, but in England the capital sentence for 
attempting to commit murder is still carried into eseaition, 
as it waa in the case of Mmf-m Doijh, wlio was txecuted for 
that crime at Cliester on 27fcb August 1 Hfil. 

Si iugrattun diseris onmia d^eris. — If you atiirm that 
one is ungrateful, in that you include evciy charge. Ingrati- 
tude 'VTOs rca>gni^d among the Romans as a good and HuHi- 
cient gronnd for revoking a donation inifr misits; and suiui' 
writers on the feudal law, it woidd appear from Stair (B. 2, 
T. J I, § 9), have maintained that ingratitude was a ^mtficient 
ground to warrant the Buperior in revoking his grant, and 
taking possession of the lands, — an opinion with which Stair 
does not agree. 

Simalitiasnppleataetatem. — If malice supplies the want of 
age. This phra-so occurs in Kr.sk., U. l.T.ti,§2, where, in treating 
of the invaiidity of n marrutge entered into by pupils, he aays: 
" The canon law. indeed, allirine, that » pupil may enter into 
marriage where there is an ability to pwereate or conceive ; 
or, as it is expressed by somo doctors, d vudifm. aupplmt 
letatem." This i-endering of maliiia is veiy rare. For an 
eS])Iauation uf the most usual application of the phrase see 

Si petatur tantium — If asked only. In blench holdings, 
where the return for the lauds is generally elusory, that return 
is for tbe most part due and payable al petatur trnttum; and 
iiiia clause, by universal practice, has been interpreted to mean, 
if asked only within the year (ot petatur intni annwni). If 
tlic duty is not demanded within the ye«r. the vassal is not 
liaJjle for it^ Such eiuwjry dutie* are of themselves of no 
value, but they reserve the superior's rights to the casualties 
of relief and non-entry. 

Si Bine Uberis decesserit — If he shall havo died witliout 
children. This is an implietl cimdition, borrowed from the 
civil Uw, which, in certain cases, our law holds as attaclted to 
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rritfifliA cawRX ilispoKitions of moveable or lieritable estate, oon- 
veyin;^ such estate beyond the disjwuer's own chilJren. I^ iit 
the time of exeeuttug the conveyance, tlie granter should liavc^ 
no children, bat after his death a posthumous child should 
jjoru to him, tlie wmveyftucc will be iueflectual to aury the 
sucoesbiun \jajii the child, iu whoue fnvaur it in preeuioed. & 
new conveyanoo would bare beeu gnuited, had its iiitber sur- 
vived. The same presniuption holds, where a fatlier coaveya 
to hia ebild. wli'>m foiliug, to a stranger, if the child shoidd 
.die leaving lawful irsuo ; for in tbat ca»e the child's isaue 
would Micceed, to the exclusion of the stranger siibstilnte If, 
however, the conveyance being gi-anted. and a child thereafter 
bom to bim, the granter should survive tbo birth of his child 
a considurnblft time without revtjking this oonveyanee. tin exo- 
cutiug a new one, the presumption will not hold: and in any 
caae the presumption may be redargued by pn)of The pre- 
sumption ill &.v(mr of the child is always stronger where the 
cou^'eyance is not merely a partial conveyance of the estaitu, 
but a universal settlement. * 

Si Bit incompoB mentis, fatuos et naton^ter idiota. — F 
he is of unsduinl mind, fatimuti, and naturally an idiot. 'niLsin 
the euquiiy which the jury have to answer from the evi- 
douce laid before them under » brieve of uUubry. Erak., B I 
T. 7. § 50. 

Si sit incompos mentia, prodigus, et furioaus, viz-, qui nee 
tempns uec modom impensarum habet, sed bona dilacerandl 
profundit — If be is df unwumd mind, wasteful, and hirioflP 
{L &, mad), viz., one who baa no regard to tlic scaaonabldnettw 
measure of his expenditure, but squnndera his estnto foolishly. 
This is the enquiry a<ldrc»S8cd to tlie jur^' iu a brii-'Vi; of furi-v 
sity. See Ei-sk., ui mtpni. 

Si sit legitimes tetatia — ^If he is of lavs-ful age hrsk. ni 
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Sibi imput«t- — Let it be imputed to himselt 
^tho liability of cautioners Erskine uses this plr 
to the cases where, and as the reju^on why. tli. lU 

remains boimd, although the principal debtor may go ftw rf 
his obligation: "Thus, a cautioner iu an obligation, wUerw 
thft debtor's subscription is not legally attoated. or a cautiooCT 
for & married woman, or for a minor acting without his cura- 
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tors, is properly obliged, tliougli the delitor himself shoiiJd get 
free, by pleading the statutory nullity, or his own legal inca- 
pacity. The reason of this is obvious : nhi invpukt (i. «., let 
it bo imputed Ui hiniwlf as the consequence of his own act — 
lei him blamo himself), who intorposod in Kuch a cnfic. As 
the cautioner is preR\imed to know the debtor's condition, the 
plain lau^i^^ of lua engaf^emcnt is, that if tbti dt^btor take 
the benefit of the law, he the coutiouer, shall make good the 
debt." B. 3, T. 3, § (Jl. 

Sibi invigilare. — Tu watch for themselves ; to be careliilof 
tbeir own interest*. Stair, B. 3, T. 3. § 20. 

Sic ntere tuo at aliennm noa ladas- — So use your own 
property as not to injure that of another. This nia.^ini of the 
civil law contnina the only restrictioa laid upon the otherwise 
unlimttod right wliJoh a proprietor has of using bis property 
according to his own pleasure. Kven where the use to wliicli 
ft proprietor puts his aubjoct is injurious to that of bis neigh- 
tour, yet, if it be for bis advantage, and not merely a wanton 
or malicious act intended to injure, sucb use caimot lie inter- 
fered with, for utiivr sv.o jut'e. But, on the other hand, an 
act of a proprietor done in in wmuiatioitem vicini, may be 
interdicted, 

Silva csedua — ^^1iR is the name given " to a wood, wMcli, 
on bt'ing cut, stoles out again for another cutting, so as, by 
proper nmua^einnnt, to yield a yearly pr»ifit." (EtOl's Diet, v. 
S^ica,) A liferontor, who hns no right to eut down the tiniljer 
on the estate lifci-eated even whure it ha^i been planted by 
hinascl^ is entitled to the gilva civjltui. because that ia regarded 
as a part, not of the ostate itself, but of its i-evenuo or profits. 

Simplex commendatio non obligat — A mere recommenda- 
tion d<K's not bind, ».&, dots not infer an obligation Where 
griods are suld by sample, or without thu buyer seeing any of 
tho gootis which he piin'Iuises, he is entitled to rely upon the 
statA>nienti) of the seller as to their character and quality, and 
he> will be entitled to repudiate tlie transaction or claim da- 
mages, if the Keller's statements shnuld bo false, or calcidated 
to deceive. But where the goods are inspected by Uie buyer, 
be him uo eueb remedy ; for, in that case bis eye i.s Iiis mer- 
chnnt, and he is bound to satiny himself In the latter case, 
tlw mere oommendatiou of the seller, of the goudu he is dis- 
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{wning of infers no obligfition or warraQflicc Lhnt they aro-wh 
he repro.'Mmte them tn tie ; and t)ie buynr can only clAiro com- 
pensation, or PcsOe fivni hia contract, when; the defect, sut 
qiiently discoveitid, was ont) in the knowleilge of the sellci* n 
the timo, and ono which he, the buyer, could not have di 
covered fnun careiul iuspectiim. This luaxiin may abw be iak 
aa expressing one of the nil».« of law concerning guarantci 
A mere letter of introduction, or one conciBlvi>d in gen 
terms, recommending a certain person as woithj of coiiiiduiicrt, 
and to whom credit in luci'cantile transactions may be safe) 
givRii, IK n-gHrdiH) ak a mere ntconnnendAtion, not infoniuv any 
liability aH ngninst the pemon writing auch a letter. Hiir when 
it gi->ea beyond thiR, and spediiea a sum us the limit to which 
credit may be given, " or when it applies specially to a trani- 
aetion, or dtialing, or course of deaiiiig, in which credit vt 
neceftsaiy, and is ai^inipanied by an aasurattce of aafety, it 
will be held as a. jjuanuiU-e." BeU's Prin., ^ 2H0. 

Binnl et Bemel — At one and the same time. 

Sine anixno remanendi — Without the intention of remain- 
ing. Said of a person who has left the conutiy temponcrily, 
and iritvnding to return ; as exeniplitiijd in the axsc of a sailor 
tmti>riDg ufK>n a tiireign rnynge, but without the iutentiun of 
rGniaiiiiiicr in the f(»rt^i;?n country. 

Sine animo revertendi — Without the intention erf rctom- 
ing. Said of a pei-sou who has Icfi this country vritk tbd 
intention of s6ttlinf» in iinother. 

Sine cnta et ooltura. — Without care and culture. Kt- 
tund fViiitH, wiitch grow without the cai'e or coltura of nun, 
pass a'* pi'rtinentB of the laud to tlie purcliaser, although bM 
lueutioueil in the conveyance ; not so iudntitrial fiuits, which, 
being the result in some measure of artificial or hunun 
labitur, n-'inii-e to he j'fHicirtlly convoyed. 

Sinedecreto. — Without a decree. Ersk., E 1, T. T, S I" 

Sine fraude — Without fraud ; honestly ; in good fiuUt 

Sine pacto- - — Without n bargain or agnHMiiviit. 

Sine quiboB fimuB honeste duci non potest. — Withiwi 
Trhicb the tuneral oaunot be decently conducted. All expiii- 
dtture for Buch things ae are necessiu-y to the decent and ^»- 
coming iut«niient of a deceasefJ [wnwm. are included umJiTthi' 
tfirm funeral charges or expenses, which form a preferaUf 
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daim npoti tlie deceased's moveable estate. Such charges, of 
course, vary accoitling to the rank and circumstAiioes of the 
deceased. 

Sine quo non- — Without whom nothing can be ciTcctually 
done. In ajipointirig trustees for carrying' out the tostamentary 
purposes nf hk settlnmcnt, a testator snmetimefl appoints one 
of iiis trustees to be a trustee niJie qiw iion. The eifect of 
this is that, if the trustoe so named should die, or decline to 
aecept, the nomination faUs ; without him there can he no 
trust. Wliere sucb trustee accepts the office, his concurrence 
ia essentially uecesjjary to every act of the trustees under the 
trust, so an to make it valid and ciibctual. But If the trufitec 
is declared by the testati^ir tn bb a ftine quo non during bin 
Burvivanco. the cttect ia somcwiiat dilfcrcnt ; for while, in the 
event of his non-aeceptance, the whole nomination falls, yet if 
he acoppt and afterwards die, tlie other trustees may vahdly 
fulfil the purposes of the trust, The same rules apply to the 
nomination of tutora or cumfcors, and the like, where any one 
of the nominees is named nine quo non. 

Sine vi aut dole. — Without force or fraud. 

Singuli in solidum — Each fer the whole. Whore there 
are eeveml ai-ohligniits in one obligrLtion. each Viound in full 
perlbnuance, they are said to I>e liable shtffuU in mlixlnm.; 
Hud where each is liable only for his own proportion of the 
debt, tlicy are .said tft be liable ;^3ro rata.. See In solidum^ 
J*ro mfrr 

Societas. — 'ITie contract of society or partnership. 

Socii- — Partnoia : iissociates. 

Socim criininia — -An associate or accomplice in the oom- 

miEsion of a crime. Complicity involves the .same punishment 

IS Actual c<^>muiissioa. A socius is a competent witness for the 

i?rown ; and the sjijiniiigly least guilty of the ciiliiiit-*i Is fru- 

uently Uikeii In this ehii.i'nct«r, wliei-e thero is iKit sultiuient 

vidence, without his testimony, to lead to a conviction. 

Sola superviventia- ^By mere survivance Tbere are some 
ight« which require no legal process to confer them upon those 
bo succeed to them, but wbich Test by mere survivance : 
Ueh, for e.taiuf-'le, are the rij»ht3 to titles of di^juity descending 
li son, a widow's ju« relidai, children's legitiio, &c., which 
equira ueitiier service nor confirmation. 
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Solatinin- — Compensation ; indemnification. This word 
indicates the compensation given by the law for injuiy draw 
to the feelings of any one ; while damages generally signified 
the compensation awarded for pecuniary loss sustained, or 
bodily injuiy inflicted. Thus, where a man has been killed, 
through the fault or negligence of another, the widow and 
children of the deceased are entitled, not only to damages on 
account of his death, and consequent removal of the pecuniaiy 
support he afforded, but also to solatiwm on account of their 
wounded feelings. Solatium, was given, even where "the 
death of the sufferer, instead of being" a loss to his femily, 
might be regarded as a benefit, on account of his bankruplxy 
and dissipated habits." Brown, 26 Feb. 1813. 

Solertia. — Shrewdness ; craftiness. See Dolus. 

Solo animo — By a mere act of the mind ; by mere intui- 
tion or design. The law takes no cognisance of that which is 
merely mental or intentional, until the design or intention finds 
expression in some overt act. Thus, the mere intention d 
acqidriiig a domicile does not constitute one unless the inten- 
tion be followed by actual residence ; nor does the intention to 
commit theft subject the person so intending to punishmenti 
unless it be followed by the act of felonious appropriation, 

Spe munerandEe pectinis. — In the hope or expectation of 
the money being paid. Where one grants an obligation in the 
expectation of being paid the money in return for which it is 
granted, but does not receive it, he may resist any action 
founded upon that obligation by the eoxeptio non numeraicB 
pacunice. So, also, where one delivers ' a conveyance which 
acknowledges receipt of the consideration price, and discha^ 
the disponee, this does not exclude his action for the price, 
if the disponee on receiving delivery, refuses payment; the 
disponee is still liable ex dolo, the deed having been delivered 
spe nv/merandce pecunics. 

Species &cti. — The particular character of the thing done. 
The peculiar circumstances attending any act or transaction are 
termed the species facti. Thus, in libelling a theft, the 
public prosecutor avers that the prisoner, on a certain dayaiKl 
at a specified place, feloniously appropriated a certain thing 
then in the lawful possession of a certain person; and ttet 
(where the crime is aggravated by housebreaking) he did so by 



SPKS 



325 



SPOLUTITS 



entering a house in a certain specified manner. Or in libell- 
ing u ruurJer, he must aver tlie time, pliicc, anU manner in 
wlticli tlio crime was peqietrateii, as by ossnulting the doceasecl 
with a lethal weapon, by adrainintering a certain pnlson, &c. 
These coiiistitute the nfmiiee facH- of thu crime. Again, in a 
civil sutiou inr dauiaj^s on Jiccouut of slauder, the pnraut^r 
must Hitjtle'the Blaudcrout; words asod by the defender, ns wuU 
OS the place where, and the persons in preseuce of or to whom 
they were used. Such allegations constitute the species fadi 
an which the ar^iicn is founded. 

Spes oblig^tionis. — The hupe or expectancy of an fdiligS' 
tion yci to eiin-Tge. Couditioual obiigatious are nut prestabl© 
until tJie condition be purified; but tliough that slioaild not 
bap)>en during tlie creditor's lite, the riglit under the obligation 
descends to his heir, who may claim pertbnuance after the 
eondition has been purilied. The hctr, in»ucli a ca.sc, succeeds 
to a j*/«w oUiffdiiiyni^; a ttpe^ becansft the condition may be 
piu-iiied, and only a sjies because it may not. 

Spes successionis. — The hope or expectancy of a succession. 
Any one whi> has a right to succeed to certain lands, cither 
from hifi natural position or fVoin the terms of a deed, but 
whose right, at sime time, is one which may be defeated, is 
said to have a apcit mtcw^strifyit is. Tlius, the eldest son of a 
landed proprietor has the hope of eiieceeding to his father's 
estate, and will succeed unless hh SKpectatioa is defeated by 
Ilia father'^ act; and so, also, a substitute callt-d to a succossloii 
tinder it simple destination, lifts th« hope ur <!XptTtaticy of suo- 

oeeding, but merely the hope, since the insUtute may defeat 
ifc bj' altering the course of the sucocRsion. Such a spes may, 
by our law, fonn the subject of a sale; but it cannot be ad- 
judged. See Pof.tmn aynmiuyn, &c. 

Spoliatos ante onmia restitaeadiu. — A man despoiled in 
to be rL'i«u>red to his jio-jscshIoh tiist of all ; a maxim im]jort- 
Ukg that spuilzied goods miiKt lie restored before any dts- 
cuMsi<in takcH jdace as to who i^ the rightful owner of them. 
Ko one is entitled by violence to possess IiimBc-lf of that even 
which is his own, so long an it i«( in the lawful possession of 
another. Any one so dispos«ee>iwl may recover the subject 
on proving that ho was in the lawful possession of it, and 
ibtt oUegatioii of a preferable right on the port of the truti 
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riwner, altbougli instantly verified, will not he received ie • 
miffiinent answer to the demand for restitution. In siicK u 
action the Riihject muet ante crt/iHiVt be restored to the \imisa 
from wlioae jKissessioii it was violently tnken, and the a»- 
dition of pnrties ln-iiig iliiiH roilonxl, tlu-y may hxve ttifi 
question of th<;ir resjwctive rights discui»e<l and settle 
Spondeat superior. — Let the master answer or 'bo respoit- 

sible. S't^ lif.yp'iiiilfaf, S^i\ 

Spondet peritiam artia, et imperitia calp% euameratnr.— 
He is responsible for skill in his prufeasion, and waiii of 8ucli 
skill is regarded as a fault. Where one entptoys skilled lalwut 
such as the services of a physician or lawyer, he i» ontitlc<l to 
rely on the person so employed having and exercising ordinary 
tikill; th(> person so employ»;d professty* to possess, mid b 
ri'Sfjonsible for such skill, and the want of it in rt-ganlfd ftfi» 
fault which sobjecte him in damages for whatever conse(|aeno« 
may ftris« fmiu hb; deficiency. See hnperUla, ko. 

Sponsalia de fiitnro. — A promiso or cngngf^mont to nuury; 
betrothal. Such promises to enter into a marriage at a ixj 
^till iuture, constitute no binding tie between the psrtiea 
Either may resile irom the engageiuent, althuugh, inbliegeM^ 
ral case, the party doing so subjecta himself in dam 
aceonnt of bn-Ach <if promise. 

Sponsiones ladicrs. — Literally, obligatious come under in 
jost; obligations by whioh the [lartios did not seriouKly iat«Ml 
to bind thejnselvoR. 'Hiis name is given in our UwtoiU 
obligations incuiTed by betting, gaming, cU:., wlucb ore Ttod 
at common law and sustain no action. 

Spoate. — Spontaneonsly. Natural fi-uits are said tflBprfflJ 
up sfxmte, in contradistinction to industrial fniita, which w« 
the result of c!«e and culture bcJ<t(jwi;d njion them. 

Spreta anthoritate jadids — The authority nf tlie jatlgB 
being disregardeil ; in despite of the authority of ihe'juJg* 
Stair, B. 1, T. i), §21. 

Spnrn. — Bastards. Tlie civil law ilistingnishr^ hetirtMi 
^uiiuntU*, who wfjre illegitimate children sp-ung from a mU' 
riage not considered lawful, or fi-om concubinage as recoguiwd 
by the law; and ^w-rii (or rntU/o co7t«p^i, as lliey are sornt- 
times tenneil) who were the offspring of illicit iutcFooant 
•Lfffiiiw-i were thft children born of a tawfiil maiTiaga 

Squalor caiceiis- — "lliis term mcouii merely the atrictirtu 
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«f imprisonment wbicU a creditor ia entitled to enibrce with 
tbe view of c^niipollitig tin; ilttVitor to pay the debt, or di»- 
oluse uny IuihIm wlucli ho may liavo cniici^alMl. It does itut 
imply (as it did with the ancient churchmen, from whom the 
term is derived) anytliing Imithsome or UDhcalthy in tho 
iuipristmniiMit in Scrotliuul. whicii is indeed loes close tlian in 
Aigland," UeD'H Diet, L v. 

Squalor morbl — The drega ot diaease. Stair. B. 3, T. 4, 
J 28. 

Stantd matrimoilia — The marriage being Ktill extant ; 
Iming the hubsistence of the maniage. UTie pei-sonaJ obliga- 
tiuuK eiitei-ed into by a married woman duriug the subsistence 
of the marriage are not binding upon bcraclf, nor can she be 
Biibjwtod to [M-reonai diMgence thereon during that period 

Status. — Position; ooudition; i-auk. By the aubsequeni 
marriage of its i>areut6, an illegitimate child acquiree ihQstaiua 
[if legitini.ioy, 

StillicidiuQi — Stillicide ; being that sei-vitude by which 
lb servient owner is obiigwl to receive on his prtiperty the 
E»ves-drop which falls from tlie dominant owner's house. 
Wlien the waler does not fall in scattered dro]>s, but is oolltx:ted 
&n the house in a spout and so diiwharged upon tho servient 
tcnenirnt. the servitmli.- is called _/iutMC7i^ 

Stilus CTuiiB. — The form of court; a matter of I«gal form 
and not e.-«ential Stair, B 3, T. 3, § 22. 

Stipulatio. — Stipulation, the mo<le by which, under tbe 
oivil law, a verbal nbligation was constituted. It conai»tnd of 
a question by which one of the contracting partiea (called tho 
stipulator) asked the other whether he would promise to give 
or d« something, and of the answer of the other jwrty (who 
waa called the promiasor) tliat be did eo promise. Tlie follow- 
ing example of a stipulation will illustrate this: — Quinque 
(zuimw dan apoH<k9f (Do you engage to give me five aurtif) 
Sjioiuleo (I engage), Such tpiestioii and answer completed 
the obligation, and bound the proroifiAor in payment or per- 
ibrmanee. Previous to thereigu of Leo, certain words required 
to be used, than which none otlier would bind the pai-tiea ; 
hut a cotiKtituLion enacted by him (A.D. 4G9) rcndenid tlie use 
of those special worda aa a eolumnity unneceesar}'. lliereafter 
» Rtipulntion might be entered into in any worda, if they 
clearly expressed the intention of tlie parties, but it wa» still 
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rc^pui'et] tiiat tbey filiouM retain ilie form of a direct questii 
and answer. An action Arising out of an obligation so coiiBti<i 
tutcd WB3 said to anse ex stipulaiu. 

Stipnlatio sponsalitia- — Th^ stipulation of lieti-othttl;beinj 
the manner in wliicli. under the civil law, espousals wer 
entered into. This stipulation was entered into Ly the fatnral 
Imsbnnd on the one part, and the person who gave the wonmn 
in marriage on the other part; but it appeai-s to liaveb 
to the older law of Bume. At a later jjeiiod tho tfj' 
fioom to have been merely an interchange uf ooneent betwc 
the fnturi' spmi.'^os. 

Strict! juris- — According to strict right. Some right 
with which the law has to deal are n^rded strictly, an- 
the exercise of them limiLod to tlmt alone which the 
press terraa of their constitution warranta. Such rights 
example, aa servitudes, mono|)oliffl, &c, are re^^arded 
juris, l)eauise they are reatrictiona upon the free exercise 
the rights of pr<»jierty, or on public commerce; tliey ait; limit 
to the express twras of the grant or deed which conatitnt 
them, and no ext«nsiou of the right or its extu'ciiie can 
infened or itnplied Tlio express words of the cun&titutic 
strictly interpi-etod, afford the criterion according to which 
extent of the right is to be judged. Warrandice is hJi 
regarded strictly, and uotliing Is covered by the wairuai 
beyond that which it ek-nily dxpresscs. 

StrioMssinu iuterpretationis. — Accorrlitig to tho atrictesf 
pawible interpretation; according to the most literal rendering. 
All statutes im|)o*iing jjenaUies, conferring pergonal privilcgw^ 
Te«tntining natural liberty, prescribing Boleumitiea, Lc, aniu 
interpreted. 

Strictissimi jnris. — A phrase, more emphatic, but of mucli 
the same nii-aniug and a]>]iIieation as Hf/ricd juris; it is nioaV 
generally used, however, in the same sense as the preceding 
phm.so. 

Sua potestas. — -That natund power which a man h«.i i.v«t 
hifl own perfton. A nmn is said to he (hub pnii'jd'Uid wheti it 
is meant that, lie enjoys frei^lom from any restraints 

Sub colore officii.— Under colour of a certain office; ce 
under pretence of an official prr»ceeding. "The Ecclesiastical 
Courts appear to have exclusive jurisdiction in sacrud matlen^l 
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niiltjooL to tbo eoiiti-(iI and eonvction of blic Court of ScH»ioii 
vhsn, nub colore o£lcii, tbey violate the law of tho land." 
Krsk. Frin. 69. 

Sttb cura mariti — Undor the cai^ or cxiiatory of the hus- 
band. Sti long us a wife is under hor husband ^ care or jiower 
all per«>nal obiigationii elitei-ed lulo by hei' without lu^ cou- 
sent are vokl 

Sub mode- — Under con(Ution or restriction. A conveyance 
in trust ib one suh rnodo, because it conveys, not for the 
purpose of vesting the subject conveyed in the diaponee morely, 
but to vest biia in order timt bo may I'ultU certain purjtoscs 
and perfonn ct-rtain duties. He is therefore vested under 
restrictioa of the uaea to which he may apply tlie subject 
conveyed. 

Snbfendiun.^ — A sub-fen, i.e., a feu held of and under one 
who himself holds, in the character of vassal, the Luids he 
sub-feus. 

Snbreptione vel obreptione. — By eoncoaling the truth or 
affinnin*; a falsehood. Erak., B. 2, T. 5, § 86. 

Suteequente copola- — Cnntal intej-coui-se having followed; 
with subsofnient carnal intercourse. A nioro promiso or 
engngi'ment t(i marry at a future period does not eonstibute 
marriage, becauRO the parties by delayin<» the marriafje, are 
suppoiied not to have given that hruilund detei'uiinatc consent 
which is nocottsar^' to its constitutioiL But whore such pro- 
znifie or engagement is followed by carnal intercourse, the law 
preHume.s the tinal conseut to have bettu gi'vun at the time of 
the connexion, and that the niarriagu was thou coiiHUUtinated. 
Such a marriage i» mud t«cihnie)Uly to have been contracted by 
jirominti sui/etequ^nie copuhi,. See the case of MirnUith, 5 March 
1844, where all the previous ctiscs upon this point of Iftw were 
reviewed. See Cunmrwun •nan, &a 

Subsidiarie — Sulisidiarily. Proper cautioners are only 
bound hi payment to the creditor of that debt which they have 
goarttDtced, when the principal debtor has been discussed and 
hit eRta.tt^ haa proved insiiHicteut to meet the clium. Tbey are 
only bound auimdiarW, in aid of the principal debtor, when 
iie is unable to satisfy the demand of his creditor. Cautiniiere 
hsA at one time the l>enefit of discussion lU jure, bub this was 
aboliahcJ by the Moiicantile Amendment Act, which provided 
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ttint. to entitle cnutioni^rB to snch benefit, they most spoaaUy 
Kl.i[Milale for it in tlieir bond of caution. 

Substitutio eiemplaris. — ThU was the mode in whici, 
iindt-r the civil law, huirs could be apjxnuted to a minor ^^■h0 
was insane. It wha coni|»etL>nt to any aaoendant of the mirior, 
maternal or patcnial, to appmnt, by an instrument, who should 
huccv^hI to tlie minor's estate in tlie event of his dying witb- 
«iut recovering )n» rea-son. Thn lieir np|K>inteil, Iiowerer, 
rt?»juired to be one of the minor's da«cendants if be had any, 
if be ba<l none then one of his bp)ther», and failing brotberat 
the oboico of tbo testator (or |M>rMon a]iiiointing) was uur»> 
stmined. lliiR form of substitution was introduced by Jus- 
tinian, whose constitution will be found iu the Code L 6, T. 
26, I. » ; and is referred t/. in the Institutes, B. 2, T. 1 G. § I. 
See also Stair, B 3, T. 8, § 1 0. 

Soooessor tittdo lucrativo poet contractum debitiun — ^A 
succcstwr itiidi^r a Iticnitive (griLtitib^ns) litlr iill(-r debt haa 
l)(?en cniitm^ti>i). An heir who nucet^dH to bis ancpstor's (<staf« 
is liable for that ancestor's obligntiomi; but this Haliihtj'^ might 
lie elided, if there wei-c no legal provision to the contrary, by 
the hoir rocpi\*ing, d\iring his Bucefltor's life, the whole estate 
in gift. To prevent this, the law provides that any heir 
reoeiving gratuitoiwly, during bin ancestor's life, that to which 
lie would have Ijeen heir nH'Hpti vutceiffunut, shall be liable 
for the debtfi due by his ancestor as nt the date of the gift 
The acceptance of such gift, renders tlie heir liable under the 
pas^ve title known as the ynvc^jiixo hereditat'ui. Where the 
heir ae()uirea the estate by lnnm fnU j)UFcliaHe from tlie aina^- 
tor, DO liability attaches to him for bis anccAtor's debt«: the 
lifthility only ariaes where the estate has been inuuferred 
gratuitously. 

Soi juris- — Pei>-ons who are indejtondent of the control 
of others as regards their legal acta, and who can vaH<llj' con-J 
tnict, and bind themselves by legal obligation without t)i< 
consent of another, are called mii jurta; that is, iliey CftK 
contract, \'o., as of their own riiflit. See Alieni juy^is. 

Sommmn jus, Bumma injuria — E^ctreme right is extr«i 
injury; a maxim appealed to when it is contended that til 
complete enforcement of a right cannot be granted to oj 
parly without inflicting upon the other somu iirong friT 
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which the lav ia bound to protect him ; an equitable re> 
straint on the strict lulfihneDt of a legal obligation. 

SuO nomine- — In one's own name. See Pi-ajtrm turmine. 

Suo pericnlo- — At one's own risk. See Pe^'ictUo pefentis. 

Super aliqoam partem i\mdi. — Upon any part of the 

land. In lamls crwt+id intii a barotiy, saslne gjvTn under tJie 
<dd form, upon any part of the laiuls, was sufficient to vest 
the disponee fimdally in thp whole, except in the case where 
the charter or n clause of union specified a {>ai-ticuJar place as 
that at wliich HOfdne was to be given. In ftnch cnae sasine 
rnrjuirftd to be givf^n at the Appointed pLoee. othorwisc only 
the pttrtious contiguous to that where sasine was actually 
given, and licld of lUe same superior, were carried by the 
infeflment 

Supei* atteutatis aut innovatis lite dependeute- — Con- 
eeruing thoBc things attempted to be done, ur alterations 
made, during the dcpt-iiilenco of the suit. Stair, B. 4, T. 3, 
& 25. See Pendeitfe lite, frc. 



Super eisdem deductis. — Upon the same grounds or 
ar^raonU St«ir, B. t. T. 52, § 1-3. 

Super jure naturs alendi libsros. — On the ground of the 
natural law which obliges parents to aliuient and support 
tbeir childrori. Uimiii tliis gr(.>und parents are liable not only 
to aliment their children, but also for necea-sarien which have 
been supplied to the children by others, It lies on the fur- 
nisher of the goody, however, to show that they were necee- 
eariea 

Superfiua non nocent — Sufinrfluities do not iujure. Any 
verbiage in a deed which is merely RU}iei-fluous does not 
render the deo<l less cft'cctunl than it would otherwise have 
been ; it is held p^'o nmi serlpto, and disregaixlod in the inter- 
pretation of the deed. The following jiaasage friPin Ersk., 
B, 2, T. 3, § i\, contains an iliastration of this maxim: 
" Charters begin with the name and designation of the grantor, 
who is the proprietor of the lands disponed. Wlieic there is 
nn uncertainty in whom the pi-operty is vested, tlie grantee 
may desire that, for his security, eveiy one who has a claim 
to Iho subject may concur in granting this deed ; for though 
the right can ho tmnsmitted only by the true proprietor, yet 
tlie concurrence of another who is supposed to have also a 
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title to it, is, without vitiating the chturter, held as BopN- 
fluous." 

Supersedere- — A sist. When creditors Tolanttmly agree 
to supersede or sist diligence against their debtor for a certain 
period, such an agreement is called a supersedere; and the 
same name is given to any judicial act by which creditors 
are restrained from doing diligence. A ci-editor who com- 
mits a breach of the auperaedere, whether it be voluntary or 
Judicial, is liable to the debtor in damages. 

Snpplondo vices. — By supplying the place ; or, by coming 
in place of. 

Snppressio veri — ^The suppression or concealment of ihe 
t;nth. See Expreaaio falsi. 

Snrrogatmo. — ^A thing which comes in place of another ; 
a thing substituted for another. 

Sarrogatam sapit uatoram sarrogatl — A thing substi- 
tuted partakes of the nature or character of that for which it 
was substituted. An illustration of this maxim will be found 
in Stair, B. 2. T. 2, | 14. 

SuTun ctiiqtie tnbnere- — To give to every one that which 
i» his own. See A Iterum, Sic 

Sylva cffidna. — Wood that can be cut without injury. 
See Silva, kc. 




Tacere per quadrieimiiun ntile.~TQ be silent tUrougLout 
le four yeai-s after majority. Dmiiig tlio fonr yeara suu- 
C(K«liiig liis attaining majority, any one may reduce a deed 
granted by him to his lesioa in the course of hia minority, 
lut if the four years In/ aUnwed to ehipse. no challenge of the 
id upon that ground can be effectually maintained. It is 
then held presumpt'wne juris et de jure that the deed was 
not to }iis lesion, and such presumjition cannot he traversed 
by the clearL-st pmof If the d'Peil lias bfieti gmnted in pupil- 
larity, it does not require to be challenged during the quad- 
ruriuxu'iii or nt any other period ; it is null from tlic beginning, 
^ecanso a pupil is inciipjiLle of contracting or himling hiiiiBelf. 
Talis quails. — Such as it is. Where, in tlie purchase of 
fieritable pn>porty, the purchaaer agi-eea to accept of the 
^•ller's title as it Btambi at the time of the salo, "witliout re- 
iring any farther title or remedy of real or supposed defectB, 
a^ces to take it talis qxvalia — such aii it is without 
lallciigo. 

Tarn facti qaam animi — In dood as well as in inten- 
Bon. Both intention, and the act proceeding upon that 
intention, are ueeessjirj' to every act xvhich can he regardwl 
as effi^ctiinl in law. Tims more residence ie not sufficient in 
the general case to constitute domicUe where such rosii3one« 
is merely temporarj', and where there is no intention or deaign 
the |)art of the resident to acquire a domicile ; on the 
hand, mere intention to acqiuro, without the rcfsidence 
indicative and in puisuance of that intention, will not consti- 
tute domicile. There must be animus et /actus — the int«n- 
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tioa, and the overt act expressive of it So also the mere 
taking possessioij, of another's goods without felonious intent 
does not constitute the crime of theft, any more than doea 
felonious intent without the act of appropriation ; both are 
necessary to the constitution of the crime. 

Tanqnam bonus vir. — As an honest and honourable man. 
An agricultural tenant is bound to labour his farm " honestly 
and tanquam bonvs vir, during the whole stipulated term" of 
his lease (Bell's Prin., § 1222); that is, he is bound to xise 
his farm only for the purposes for which it was let, to grow 
such crops as will not waste or unduly impoverish the soil, 
and in every respect to take care of and cultivate the ferm as 
if it were his own subject. 

Tanqnam dominns. — As owner ; as in the character of 
proprietor. 

Tanquam in libello. — As if alleged in the libel Ersk., 
R 2, T. 3, § 32. 

Tanquam interim dominna. — As proprietor in the metui- 
time ; as the temporary owner. 

Tanquam optimum maximum. — At its best and fullest ; 
a right undiminished either in point of quality or in point of 
extent. Conveyance of an estate taThquam optmrnm. maxi- 
mum, implies that the right conveyed is one of full owner- 
ship throughout all the boundaries of the estate. Ersk., B. 2, 
T. 3, §31. 

Tanquam prescriptum quantum poBsessum- — There is 
only prescription in so far as there has been possession. The 
extent of a servitude constituted by grant, is regulated by the 
" express terms of that grant although partial possession only 
may be given, so that tlje dominant owner may exercise his 
right to its full extent when he thinks fit. But a servitude 
acquired by prescription is limited to the use or possession 
which the acquirer had ; his possession affor{k the criterion 
by which to judge of the measure of his right. The same 
rule applies where one acquires by possession a piece of 
ground lying contiguous to his property, as a pertinent to his 
lands : his prescriptive right only covers that which he has 
possessed as a pertinent. 

Tanquam quilibet — As an individual ; like any other 
person. "The sovereign, when he grants a charter, not in 
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cunaidpration of the gntnter'a Bervice«, as soverejgu jure 
corona}, but idutjxufm. qu'dihet, for a just price, must Iw liable 
to tlie cotnmou rulos " regHiding warraadice. Erak., li 2, 
T. 3. § 27. 

Tantum et tal& — So mucli aud of such & kiud ; both us 
reganls ijuiJity aii'l oxteut. Sw Tnmiiutm optimum, &c. 

Temere jurantes super assisam- — Prrnons Mwearing rtmhly 
upon an assize ; jurors returning a verdict rashly, iuconside- 
rotely. Stwr. R 3. T, 5, § 13. 

Tempestive. — Tinieoii«ly ; at the proper time. 

Tempus oontinnuni' — 'J^me ninning on without iiiter- 
ruptiun, whether it be time in which a legal rijjht may be 
exercised or not. See Tevbjnu) lUile. 

Tempus deliberandi — Time for delibemtion ; that period, 
formerly a ytar L'ut now restricted to six months, which an 
licir has sitU'.r a Huccossicm liaij opened up to liim, to delibeinte 
ax to whitther he will take up or renomice such Buccession. 

Tempus utile^ — Time wliich can be used ; a time wliich 

U available for exercising logal privilogts or rij^'ht*! ; mid so 
differiii-^ frfun tenijuLs amtininiin, which is time niuuing on 
continuously, whether available for such a pur])0se or not 
See ulvit'rvjit'!<.ms on Anul fOftflnni and Aiiiii utlle/i. 

Tenendaa.— That clause in a charter which sets forth the 
nature of the tenure by which the lands are held; as, for ex- 
ample, whether it be feu. blench, burgage, &c. The name ia 
taken fmin the first wotxI in the clause, as it stood in the old 
Latin form. 

Termini habiles. — Sufficient givmnds or reasons to found 
some opiuioii, or to warrant ccrtnin procedure. 

Termini sancterom. — The Umits or precincts of a aano- 
tuary. Among the Ilomans, ohurchtis ami altars dwileatod to 
thu gods attbrded protection to those who had been guilty of 
the smalter delinquencies, but not to those chai-geablo with 
the grosser crimes of muixler, &c In Scotland we have nu 
sanctuaiy aflbrding protection to those guilty of anything 
which may be punished as a crime, but Uie sanctuaty of 
"Holyrood flifortls pn)tection JigaiuBt personal diligence on 
account of civil debt. The debtor has only protection, how- 
ever. BO loug as he remains within itij limit;, for he may be 
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apprehended if he goes beyond tbem, except it be on Sunday, 
on which day no civil process or diligence can be executed. 

Terminus a quo- — Literally, the point from which. An 
example of the use of this phrase will be found in the follow- 
ing passage, ^^-here, treating upon the summary diligence 
which may proceed upon a bill, Bell says: "The protest must 
he registered in the books of a competent court within six 
months from the date of the bill, in case of non-acceptance ; 
or six months from the date of payment, in case of non-pay- 
ment; and it would seem that in a case where protest has 
been taken at once for non-acceptance and non-payment, the 
day of payment will be the terTnvmta a qv/y in reckoning the 
six months." Bell's Prin., § 344f. 

Terminus ad quem. — The point to which; that point at 
which a calculation ends ; or that point or conclusion to 
which an argument tends. 

Tertia. — A third; the widow's terce. 

Tertia rationabilis. — A reasonable third ; used in refer- 
ence to the widow's terce by Stair, B. 2, T. 6, § 17. 

Tertimn quid. — A third thing having a character and 
qualities distinct from those of either of its two component 
parts. Thus, where by the confusion of liquids or commix- 
ture of solids, the subject produced is of a character different 
from that of either of its component parts, it is called a 
tertiufn quid. 

Tratamenti &£tio, — The power of testing or of making a 
mortis causa settlement. Among the Romans this phrase 
included not only the power of testing, in regard to one's 
own property, but also of taking any benefit under the testa- 
ment of another. See Faciio testainenti. 

Testatio mentis. — The expression of a testator's will or 
mind ; a testament. 

Testimouia ponderanda sunt, non nnmeruida. — Testi- 
monies are to be weighed, not numbered. This rule imports, 
that more regard is to be paid to the character of the evidence 
adduced in support of a case than to the number merely of 
the witnesses who give it ; for the evidence of two respect- 
able and credible witnesses is of more value than that of a 
dozen witnesses of notoriously abandoned and profligate 
character. 
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Tigni immittendi. — One of the urban servitudes of the 
civil Jrw, under whit-li tho ilominant owner was entitled to 
instirt a buam into tbe walJ o£ t!m servient tenement for the 
purpose of supporting his own. 

Titius hEeres esto. — Let Titius bo my heii*. This was the 
form umler tbL^ civil law by which, In his ttsUmunt, the tes- 
t«tnr apiKiiiited his heir. The nomination of an lieir wae the 
great essential of a testament undtr the civil law; wanting 
this there c^'uld l>c no valid teatament. 

Titulo lucrativo, qui titulas est post contractum debitom. 
• — By a lucrative (/. «., gratuituns) titlw, whicb titi« Ls subse- 
quent to the contraction of the debt. See Svccensor, &a 

Titulo siugularL — By a singular title. Any one acqui> 
ing lieiitflgi; by purchase, gift, donation, &c., or in any other 
way than by sncceafiion, is said to hold or acquire under a 
singular title ; persons so acquiring are called singular suc- 
cesson*. See Pir venditioni^, &lc. 

Titulo universalis By a universal title. An heir who 
succeeds to the estate of his ancestor is said to acquire or 
hold such sucwysinn l>y 'i universal title. 

Titulus transferendi dominii — Tbo will or intention of 
conveying property; the modus t't-ansfemidi being the overt 
act l>y which thai intention is carried out and the real right 
tranRferred. See Causa et ntodu^, k^c 

Toties quoties. — M oft«n as ; for each tima 
Toto generft — In their whole character; in eveiy respect; 
entirely. 

Tractus futuri temporia — A tract of future time. "Rights 
which lave a tnictitu futuri ti-^nijurnii are abo heritabla 
These arc rights of such a nature that they cannot be at ouos 
paid or &l£lled by the debtor, but continue for a number of 
yeare, and carrj' a yearly profit to the creditor while they 
subsist, without relation to any capital sum or stock; ex. fp:, 
a yearly annuity or premium for a certain term of years. " 
Ereic B. 2, T. 2.'^ 6. 

Traditionibus et osnoapionibus, uou nudis pactis, transfer- 
cutnr remm douunia* — Rights of property are transferred by 
delivery, and by prescription founded ou Icugtheued posses- 
eion, not hy a mure ngrrjement or paction. A paction was 
regarded as nitdum undei- the civil law, where it was not 
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binding, in re«peck either that tho pnrtias had not finally 
afi^ecd upon the matter, or thut it hiul not Leou entered into 
with the usual and necessary sulemnitiea Such pactiona 
transfmruU uu ri^ht in that which foruiud tho Buhjecl of 
pnctiuii ; rwil rights could only he tranHferrcd or conveyed h 
actual dehvery or leiigthened po^ieession of the atibject it 
With m, a more agrcemDnt to soil or deliver may constitute 
J168 ml reiu^ bub dfwis not iioiifur a i-eal riyht or jti» hi re. 

Trado tibi ecclesiam — I deliver thiii church ur living 
you. The form of words sometimes naed by a patron in pre- 
senting an incuinheiit U} a vat-juit cure. 

Tranaaimt cum universitate — -Tliey transmit with th 
whole estate. When an estate is ttansmittod in ifca entire 
it» bvu\i<;u8 transmit along willi it, and thu person who so 
ceeda to tlie one iMidtfrliiw an uhligation for the other. Th 
a huflhajid who, by tho marriage, is vested with the wife 
moveable estate, is alw ihercby rendered responsible for bei 
dobtet ; and an heir who succeeds universally to hix ancestoi 
is liable for tlio whole of hl^ aiiccstor'H dcbtA and obligotjium) 
thoy transmit witli thp whole estatt:. 

Trieuualis pacificus possessor beueficii est inde secura 
•^The undisturbed possessor of ft benefice for three yeara 
thereafter secure fmni challenge. " TIiih nile gives not rigl 
to the church, but prefem one churehumn to anotlier, if hi 
continue to possess three ycaiv, withont interruption, thnug 
ho coidd not defend liimsclf by bis right." Stair, B. 3, T. 
§2.V 

Tutor datnr persome. — ^A tutor is appointed to the 
eon; i. <-., t<i take care of the person of his ward ; and in th 
respect difiera fi-ora a ciuutor who is {datur rei) appointed 
take care of and jn-eserve the ward's estate^ 

Tator presmnitur intus habere, ante redditaa ratio: 
— A tutor is pi-esumed t»j have funds in his own bands m 
his accounts have been rondcrcd ; i a, he is presumed, befoi 
the rendering of hi» aci'MmnU^ to liave »a nnich of tlie pn.ipe 
of tho ward in his own hands as will extinguish any oliu 
be may have against the ward, until this presumption is 
dargQod by his showing on reckoning with the ward that 
is not 80. See Inlus JutheL 
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Tutor rem pupUli emere non potest. — A tutor canaot pur- 
chase tlie OMtate, or that wliicb is tlie jjropeity of the pupil 
his ward. Ei-skine (B. 1, T. 7, § 19) states, as an exception 
to this general role, that a tutor may purchase the estate of 
his ward if it be exposed for sale by public auction ; and the 
principle on which such un exception proceeds is obvious;. 
In a private purcha^ie of his ward's estate the tutor might 
exercise his influence over the ward, to his own advantage 
and to tlie losiun of the pupil \ but in a public sale, where 
any one may compete for the subject exposed, there is no 
room for such private influence. 

Tntores ad lites— Pei-sons appointed by the Court to 
protect the Ljtc;i-ust of pupils in actions to whicli they aj-e 
called as partica A person ajipointed to prot-oct the interest 
of a ntinor. a married woman, or other person above pupil- 
larity but not considered capable of protecting their own 
intcnsst in a suit, is called n, civintar itd litew., 

Tutores testamentarii, legitimi, et dativi — Testamentary 
tutors, tiitoi*y-at-hiw, and tuttirs-dative. Tystameutary tutors 

tliose appointed by a fathur in his will to the guardian- 

^ship of Ids pnpil children ; tutors-at-law are those who have 

the office of tutor by force of legal rule on Recount of their 

ruhitionsbip to a pupil, such jus a paternal nncle; and tutora- 

rdative are thcHSc appointed by the Court on an application 

their appointment 

Tutorio nomine- — In the name or c}iamcter of tutpr. 

Trttos acoessua non filit — There was no safe acceiss. 
Stair, B. 2, T. 12, § 126. 

Typo^aphum — Impressed by means of a die or type, as 
distinguished from ckiroffnip}fum-—'wnHGU with the hand. 
Stair, B. 4. T. 12. § 3. 
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TTberruna fides. — Good feith of the most foil and copious 
character ; a phrase similar in meaning, but more emphatic 
than opivma fides. 

Ubi aberat animus fcenerandi. — Where the intention of 
taking a usurious interest was wanting, Usury is the taking 
or stipulating for a higher than legal interest in return for 
the loan of money. Formerly, a contract which stipulated 
ior nsuriouB interest was nuD, and the lender stipulating for 
it was liable in certain penalties ; this liability, however, was 
not incurred where the lender had no intention of exacting 
usury, for here, as in other offences, the cmimua was essential 
to the commission of the offence. All the usury laws have 
been repealed by the Act 17 and 18 Vic. cap. 90, and any 
rate of interest is now regarded as legal, and may be exacted, 
if the parties to the loan have agreed upon it ; where there 
has been no agreement specifying the rate of interest^ the 
legal interest, five per cent, is presumed to be the return due 
for the loan. Even, under the old law a greater than the 
fixed legal rate of interest could be validly stipulated for 
where the risk was unusually great, as in bottomry and 
respondentia. 

Ubi defimctns baboit domiciliimi. — Where the deceased 
had his domicile. Executors-dative must be confirmed in that 
county where the deceased had his domicile, and if domiciled 
furth of Scotland but possessed of moveable estate here, the 
confirmation must be taken before the CommisBory at Edin- 
burgh, The place of the deceased's domicile is of importance 
in a question relating to 'the succession duties payable on 
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personalty ; for if the deceased had his domicile in Great 
Britain, the duty is oxii^ble althouj^h tho whole of his move- 
able estate should lie Kltuabed ahtvad, whilo. on the other 
band, if the deceased had his domieile forth of the kingdom, 
no duty is cxija;ible, even where the whole of his moveable 
etitato is situntet! within it. 

Ubi dies cessit, licet noudozn veuerit. — -In ttie case where 
the time haa arrived at which money has commenced to be 
duCj although thut time has not arrived at which it may be 
exactod. Money may freiiuontly be due and yet not be 
prestahle ; as, for example, where a legacy is bequeathed to 
one still in minority, and made payable on his attaining 
majority ; the legacy in such case becomes due to him on tlie 
death of the testator, but payment cannot be demanded until 
the arrival of the time fixed by the testator as the date of 
pa^Tnent; so also rent becomes due from the date of entry, 
but is not pre^table until the arrival of the stipulated term. 
Seo Dies cedit, kc. 

TJbi dolus dedit causam contracttd. — Where fraud gave 
rise to the contract. Where a contract ia founded upon 
fraud, or where one of the parties has been induced to enter 
into a C(Jijtract upon the misrepresentations or falsehood of 
the other, it may be reduced upon that gr<jund. Thfi distinc- 
tion, however, between tloius and mierlia must ho regarded, 
for the latter will not vitiate the contract which it haa induced. 
See DoIh». 

Vhi id nou agebator — Wliero that was not d<me. Se« 
Id H4>n, &c. 

ITbi lex deest, pr»tor supplet. — Whei-e the law is wanting 
or deficient, the piTetor supplies tho deficiency. All the prae- 
toriaji remedies of the civil law proceeded upon this i-ulc. 
Where tho strict law would have coudemued the proiuissor iu 
a stipulation, and could aflVird him no relief from his ohliga^ 
tion, oven where he had been defraucled, the pnet<tr supplied 
thiH wont in the strict law and gave an excej^io, which wa* 
given etfcct to if sultstantiated. The strict law took uo 
account of eq^nity, but thia was supplied by the praetor ; and 
bis equitable jurisdiction was somewhat similar to that power 
vested in the judges of oar Supreme Coturts, known as the 
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Ultimo looo- — In the lust place. Tlio claimant ut a 
mu!tiiilep<>io(ling who is preferred uUi-Tno h/co, cau only taku 
that wliieh rcinain» nf the fund in mtidio, after all the otbur 
claimants have been satisiied. 

TJltiinas haerea. — Last heir. Tlie sovereij^ succeeds aa 
last heir, both in lieritjij^ and nioveahles, to every Huhjoct 
dying iDtestAte and without lawful heirs entitled to take up 
the succi^ssioii. Where hcntnge so devoh'iiig upon the 
sovereign la held pf n Buhject sujterior, it \n neciiiKHry to iut£> 
pose a donatory, bocauRO the fiorcrei^ cannot bold of a sub' 
ject. Ah the sovereign or his donatory succeeds in the charncter 
of heir, a deed executed by the deceased on deathbed in 
prejudice of the rights of the Ci'o%vn, may be reduced ex 
capite hniti M'hen there are velativeit of the deceased exist- 
ing, but who cannot succeed according to the legal rules 
regulating iut«jtate succes»ion. it is usual for the Crown, on 
application mmle, to confer the eHtate upon tbem. The 
Crown, or Crown's donatory, is liable for the debts and obli- 
gations of the dcccused to the' extent of the value of the 
eatate, but no furthtT. 

Ultra fines mandati. — Beyond the limits of the mund&te. 
As a maudutor^''s authority aiises entu^'Iy fi-t)m the mandate^ 
8o the limit of that authority is prescribed by its tcnns. Any> 
tbing, tbei-efore, wbieh a mandatory does in oxoesa of the 
power conferred upon him, being unatithorised is not binding 
upon the mandant^ But where a general uiajidate or lactoty 
is. granted, all acts falling within, or usually giiderstood to 
fall within such a mandate, are binding upon the ciiandant ns 
in a question with third pai-tics, cvcu although they have been 
excepted &om the general authority, leaving the uinndaiit Lis 
roliof as against the mandatory for the consequences of Micb 
acts. Thus, a tenant is entitled to pay his I'eut to his laud- 
lord's factor, and the receipt of the latter will be binding upon 
the landlord, even if the power of uplifting and dist-bai-ging 
rents hai^ been excepted in the factoiy granted, because such 
H power b presumed to be a pari of the factor's authority, 
It will lie dUforeut if the landlord specially intimates (o the 
tenant tliat sncb power has not been oonforred. 

Ultra petita—— Beyond that which was sought A. judg- 
ment or decision is said to bo iUl7U pctita when it awards 
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more than wan souglit or sued for in the petition or oummons; 
and the same thing is sakl of a sentence when it is not con- 
form to its grounds and warrauta. This attbrds a good ground 
for the reversal or i-eduction of such a decree, 
tntra valorem — Beyond tlte valua 
Ultra virea — Beyond the power; in excess of the 
ttuthonty. An act pcrfomicd l-y a mandatory not authoritjcd 
by the mamlate in his favour, is said to l>e ultt-a vires of the 
mandatory ; and it is vttra vires of the Court to alter a final 
decision which it has pronounced. 

Ultra vires COmpromissi— Beyond the force or import of 
the submission; ]i(.-yiind the authority coiilerrtd by tlie Bub- 
misstoiL Arbiters are limited in their acts and in their power 
hy the terms of the suhoiission under w}iicli they are 
appointed, and if in t!3eJr proceeidin^ or doeri^o-Rrbitml they 
go nftra vtvea comprovn.i^i, i e., if they decide any point not 
referred, or give an award of greater amount than the sub- 
mission wiirrants, snob decision or award may bo nxlueod 
upon that gi-ound. Wliore that port of the decision which in 
iu excfifts of the power confened upon tlie ju'bitcrs can be 
sepanited from the rest, the decision will only be reduced 
qnoad exeesswm; but when this cannot be done, the decision 
will be reiUiced cntii-cly. Tlie leading cases upon this point 
will be found coUeote<i in Menzies' Lectures, SS)!). 

Ultra vires inventarii — Beyond tf»o extent in value of 
the inventory ; or beyond the vidue of the estate given up 
in the inventoiy. "The executor is, in the judgment of Uw, 
a trustee, appointed either by tlie decefusod or by the judge, 
for executing tho toHtiimeiit, and therefore is not subjected to 
the debt*^ ^if the decea.sod nitm virtu ■inveniarti, beyond tbe 
value of the inventory." Erak.. B. 3, T. 9, § 41. 

Una ciuu multnris omniiun terrarum intra parochiam- — 
Together with the multures of the whole lauds within the 
parish. Stair, B. 2, T. 7, § 19- 

UnaqnsBque gleba servit — Kveiy [mrt of the land is sub- 
ject to the servitude. Whore, a semtude exislw over a oertain 
subject, every clod of the earth composing it (according to 
this rule) is afiected by it The servient proprietor, therefore^ 
cannot alter or interfere with any portion of tlie subject, 
howcYO' small, if such alteration will olfcct or interfere with 
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the dominant owner's right. Yet, as servitudes ato limiitv- 
tionn of t!io rights of propwty, they must V«' usod in tlic way 
knet Iturdcnsome to tlin servient tenement, and any attontpt 
to use them in e8mut(Uwnem will he prevented. 

IFndevi- — One of the prretorion interdicts under the civil 
law, and deriving i(a name irom the intn>duGtoTy words of 
the /i>rmula appropriate to it The prffitorian interdicts were 
divided inU» three classes, aceijrdinj^ to the nature of the ol>j(?efc 
to he attained l»y tliem ; they were grantwl either for a<s|uir> 
ing, retiuning, or lecovering poBsession of a subject Of tho 
first class, the interdict qnorum. h<ynorwni may be taken as an 
example; of tho sco^nd, the interdict vfi jHisiiulf.fiji; and of 
llie third, vnde vi The interdict vnde n was that graniod 
to any one who had been violently dispossessed of a subject, 
in order that he niiglit recover its possessiuiL To entitle 
him to this interdict, it was necessary that he sJiotild have 
been dispossessed by violence, and that he slumld have been in 
act'Ual jwasession at the time of the violence being committed. 
It was no answer that the |>er8on committing the violence was 
the true owner, and that he who had actufd posRefision was 
au intnidcr or unlawful possessor, because no one wot^ entitled 
to vindicate hiK right by force. This interdict was at one 
time granteil only where tho Rubject stmght to lie reeovHTud 
was immnviwble, bnt at a later period its applicatinri wa>i 
extended also to moveables. 

Unico conteztn — In one connection ; that is to say, by 
one and the same act ; or by on act pei'formed in oonnootioQ 
with another, and at the sauie time. Thb^ may be l»est ex- 
plained by aji example uf its use, Wlien there are more par- 
ties than one to a d<jed, it is not essential to the validity of 
its execution that they should subecnbe unico ctmia^u,; ».«, 
it is not necessary for them to anbsci'ibe at tho sixmc time 
and place. Biit where notai-iiw subscril* for a. person who 
cannot write, it is neoessaty that they should iiuhReribe unica 
Cfxnifxiu at the same time and place^ and before the same wit- 
nesses. 

Universitaa. — Literally, the wliolc. The «»ju«r*iffw of 
an estate, heritable or moveable, is that estate in ifa entiretiy, 
without limitation or deduction. 

TTniversiim jus- — Tlie entire right "When an heir sufl- 
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oeeds to the entire right of his ancestor, heritable and move- 
able, he is callo'l a univursiU successor. Tbiij phrase is similar 
to import Ut tlie pmce*liiig one. 

Unam qnid- — Une thing. This impliefl that fteveral things 
are, for some purpose, taken and cousidcred as one. Thus, 
heritage And movt^^UlpR, separate and di&tinct rights in them- 
nielvBfl, aud regulated by dirtcrcnt rules of law, may bo so con- 
veyed by a tf:»tatur to tiii.^k'eR ua to constitute hia whole estate 
a wnum <fitid, i. e., one right which bis lruHtei» must deal with 
aa ono, and not an separate real and moveable riglits 

Uaomquodque e(>dem modo dissolvitor quo coUigatur- — 
Auythiiij( (that is, any obligjttiou) Ih dischtuged in the same 
manner a& tliat in which it wa» conHtituted. A. verbal ohli- 
.tion may be verbally discharged ; hut au obiigntion re<|uir- 
g writing in its constitution, requires, in the general case, a 
written discharge. See iViViiV iam, kc. 

0sque ad sententiam, — Until the in-onouncing of judg- 
ment. " Though an executor cannot, in the genend case, sue 
the debtors of the deceased till lie be confirmed, becauae it 
is the confirmation winch givfs him the j-as eieiffemli ; yet 
executoi-s who are unwilling to be .it the charge of cotifirming 
doubtful debts, may even, before confirmation, sue for pajtuent, 
if Uiey obtain a license frnni the Commissary for that purjKwe, 
These licenses ai"o never granted, till he who applies for them 
has obtained a decree decerning himseli' executor. They &» 
intended merely to save expense, where there is danger of 
getting nothing by the confirmation ; and for that rcason^tbey 
do not inchide a power to the pursuer to insist for a decree 
against the debtor; they are only griuited lutfuc ad tfenfentiam." 
(Ersk., R 3, T. 9, § 39.) Such a procedure as t-hat here de- 
tailed, of suing uf>on the licenso of the Commiasary before con- 
firmation, is now very unusual, if not idtogether unkno'wn in 
practice. 

Usucapio — Trnsucapion ; a right under the civil law, 
ehnilar to that conferreii by the long prescription of our law. 
To fotiud this right, it was necessary, according to the older 
law. that the party acquiring it shoidd have been in the bona 
Julii- and michallenged pojiscssion of the subject for one year, 
if it was amovijable, or two years if immoveable, and situated 
ID Italy; \Xm dominium of immoveables, situated in the pi'o- 
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vincea, ooulcl not be acfjuired by usucapion af. all Bot fcbi« 
was Boiimwhat altered by Ju:*tiniaii, who ouocteii thnt, to 
aopiirt* muvuables by usucapion tlirve ytw-s' piww.'H.sion sboiild 
b« nectjswijy ; and that iuniioveiiiblijs. whemver aituabed (for he 
abolii<hed the distinction previously existing between immove- 
ables situated in Itwly and in tlie prtjnncoti), should be ni^juii-ed 
by " possession of long time ;" that ir. (wsseasion for ton ytsara 
{iriter 2?r(e»eittn<) where the person acquiring and the person 
challou^ng his right resided in the same province, or for twanty 
years (inicr ahwrUts) where they renided in diffurentproviiims. 
See Pnpju'^riptio Umffi, &c. 

Usura. — Interest; usury. 

ITsura inanifesta. — Diiftct or maiiifeRt oaury. A a-editor 
was guilty of thi^ whon ho Ktipiilatod for a higher than the 
legal rate of interest, or even when he took interest iHd'ore it 
was due, although no higher than the legal rate, as, for cx- 
am])le, when Im accejiUyi a year's interest before the year had 
expired. 'Hie puntfthment of uf5ury was dechired. hy the Act 
I51»7, cap. 251, to be escheat of moveubl'-'s, the annulling of 
the usurious coittifict, aiid forfeiture of the principal auui lent 
and Interest due upon it to the Crown or its doimtoTy. All 
the usury laws have now been repealed. See ilhl avimtis, itc. 

Usura velata- — Covert nsuiy ; as where a creditor atipu- 
latod for umiriooB iiititretit, by a/hling it to the princi)>al suni, 
and thus nwikiug it appear 08 a {^Ktrt of the original JoaiL 

USOS- — Use. One of the civil law pei-scnal »ervUude«, 
which conferred upon the ponton entitled to it the riglit to nee 
the subject, but to u.se it merely. He had the uudu.s nmu*, ths 
bare use ; and while be enjoyefl any advantages which the 
use conferred, be could not avail hiiiiHclf of anything which t!iO 
siibjtjct proihiceiL Tlius. where the Bubject over which the 
right waA given watt a d well itig-h uu.se, tlie u^uariu^ was only 
entitled to use it personally, and could not, lilco a itsufrtui' 
tuariuii or lifercriter, gain [trolit to himself by letting it to 
another. JJut where the subject was one of which the bore 
use would be of no benefit to the umuzrvm, the rigour of 
this principle was somewhat abated, Hiid bs was allowed to 
gather and enjoy ceiiain of its fruits, but that only to a limited 
extent. He might take, for example, such fruits as were ne- 
cessary for the aubHiatence of himself and family ; if the suh- 
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j«4)t of tlie ftorvitmle was a flock of cattle, he might take a 
moderate quantity of the uiUk, &a The uetiarius was the 
person entitled to the riglii uf ■atruH. 

... Ut sortiantnr effectum. — Tliat they may receive effect 
" By the Kuiiiaii law, ii" one beqiieathed a suhjec-t which he 
knew did not belong to himself, the legacy had this elfoct, — 
bbat the heir luust havo either purchased it for the legatee, or 
paid its value to him if it could not be purchased ; for all 
fceBfcajnentarj- deeds ought to be so explained ut sfn-tianttir 
effeciv.ru.; and unless the legacy lind been intei-preted Jn this 
manner, it couhl liave liad no effect" Ei-sk., B. 3, T. 9, § 10. 

tit supra. — As above. A common mode of reference to 
a preceding passage. 

Ut Tolnntas testatoris Bortiatur effectom- — Tbat the will 
of the testator may receive efibct. Ou tlie death or declina- 
ture of the trustees appointed by a testator in hia tnifiU 
settlement, the Court, on application to that effect, is in the 
practice of appointing a judicial factor, by whom the pui-pcses 
of the testator may be carried bito effect. 
^ Uti oios est in feudifirmu. — Aj^ is the custom in feu'hold- 
^Ping?. Ei^k., B. 2, T. r,, § +8. 

Uti possidetis. — One of the prietorian interdicts under the 
civil law, deriving its name from the introductory wonls of 
the/o/*?Ji«/a appropriate to it, llils interdict was one of that 
class which were given for the pm-pose of retaining or defend- 
ing possession of Lbe subject in dispute ; and it was gi-anted 
only whore the possession was not vicious as in a question 
with MiK person claiming it. Pwsseasion wait said to be vicious 
■whoii obtained vi aut chrit uai precario, — by force, or clan- 
destine raejins, or by importunate enti-e«.ty. PoBsession so 
obbiined could not be defended by thti interdict uit possidetis. 
"Natural possession waa not required to found this interdict ; 
it was sufficient if there was civil possession. See Unde vi. 

Uti qnisqtie rei subb legassit, ita jus eato. — As any one dis- 
poses of his own property by testament, so let the law he.. 
This was the rule of the Twelve Tables regarding the dispostd 
of property by tcstjinient. Pitjvious to thia^ the I'ffec-t of any 
wiU not made before the comitia cvriata-, which was convoked 
twice a year for the purpoBS of making wills, was very uncer- 
tain: the rule of the Twelve Tables was intoudcd to take 
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away this uncertainty, and to give effect to any will which, 
wafi intelligible and clear. It has been maintained by Bome, 
that the Twelve Tables (by the provision now under explana- 
tion) first gave the right to a Roman citizen to dispose of his 
own property according to his pleasure ; but this position 
does not seem to he well founded. The controversy on this 
point will be found treated of in Smith's Diet, v. Testamentv/m, 
and Sandars' Justinian, 256. 

Utiliter et eqnivalenter. — Duly, and with equal effect. 
Stair, B. 3, T. 2, § 5- 

TJtitur jure anctoris. — He uses or exercises the right of 
his author. A disponee exercises the right of his author in 
the subject disponed ; that is to say, he possesses all the rights 
quoad it which bis author possessed, and is subject to all the 
objections or obligations concerning it to which his author was 
liable. 

Utitnr jure comniTini. — He uses the common law. Ersk., 
B. 2, T 3, § 27. 

TJtitur jure privato. — He uses or exercises his own private 
right This and the preceding phrase, which are similar in 
import, imply the rights which the Sovereign enjojra or uses 
as an individual in common with any of his subjects, as con- 
tradistinguished from those which are rights or privileges of 
the Crown, as to which vtitwr jure cototub. 

Xrtitur jure suo. — He uses or exercises his own right 
The exercise of rights of property on the part of the proprie- 
tor so long as not exercised in cemutatioTiem, cannot be inter- 
fered wiih, even where they are injurious in their effects to 
the adjoining property. In such case the proprietor is only 
doing that which he has a right to do, utitur jv/re suo. 
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Valere seipsnm. — To be of its own value. In the retonr 
of a special service it waa formcriy necessary to specify tlic 
value of tlie laiwls, in oi-der thftfc the right of the superior, 
under his (»suH.lties, might bo a.s(»rtaine(l; hut "hccauae annual 
rent*; arising out nf lamln had no distinct valuation or extent, 
therefore thoy were said, in the Vidmt clause of the retour, 
fxilere veipsiim, i.e., the annual rent itself wag accounted the 
retoured, and consixineiitly the non-entiy duty." (Ersk., B. 2, 
T. 5, § 38.) The vuUut clause in a xxitour was that which 
Bpeciiied the value of the lands according to the old and new 
extent 

Vassalli ligii — Vaasals holding imraediately of the crown. 
See Li0a, &c. 

Vassallo et qniboB dederit, — ^To the vassal and to whom- 

or ho fsliall have given it. In the earliftr period of the 
feudal Ry5^m, and after feudal f^rants had become the absolute 
property of the viissals. descending to their heirs nnd irrevn- 
calile on the part of the superior, there was (*till a restriction 
placed upon the vaasal'a power of conveying the subject of tlie 
grant to a singular successor. Unless witli consent of the 
Kuperior, he could not convey more tlian the half of the grant 
without incurring the awualty of recognition, which was a 
forfeitm-e of the whole fee ; nor could a snpenor be compelled 
to receive as vassal one who had acquirt^d right under a con- 
veyance to wliich lie, the fiuperior, wna not a consenter. If 
the original grant had Iwen destined to the vafwU "and his 
licirs ajid assignees wlioiii3oevcr," tliiaonly bound the superior 
to receive the proper heirs of the vassal and not his assignee ; 
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but if the destiQat'ion bora to be to tbe IMflMd '*i4 qvi}iu» 
dederU," ihu vraa cnnHtmed as a consent on the port of tlie 
mperior to alieontiQn, and onilcr wbicb be was bound to 
recetvi*. ih Tusal, bis TMml's diBfioiiee. TIiUi <)istinctinn, atn 
noe Lime of much importance, vsa practictJly ab^'lished by t)i 
Act SU Ceo. II., cap. 50, which iutruducud a mode by vbl 
either aii heir or disponee could furoe an entry &om the supe- 
rior. Duff's F'Mi.I. Con.. C2. 

Vaesallo &ciendo saperiori quod de jure facere oportet — 
Upon the vassal iierfuniiiiig that to thir suptrior which, aococd> 
iujf to hiw. he ought to porforra. Ersk., B. 3, T. 8, § 79. Se* 

AWt«H*/** ifojiihi'K tec, 

Vel &ciendo vel delinqnendo. — Kither by doing smnfr- 
thing or by leaving souiutbing undone ; either by net or 
oiiii»^inn. 

Venditio nominis. — ^Tbe sal© or conveyance of a debt. See 

LibeTitfio tirnnini/t. 

Verba jactantia. — Empty, vain, bragging wnrrU ; word& 
not Beriouitly spoken, nor with the intention of binding the 
]>eR(on usiiijf them to their tnitK If two persons declare then- 
huIvch to be niau and wife, and do so serioa-^Iy before witneflsee, 
Bucli a declaration will conRtitnte a valid and binding ntarri- 
age; but when such declarations ai-e made in jost. aud amount 
to mere tt^rbti jwtaiUia, they constitute no contract. 

Verba solenuia,- — Solemn or formal words ; vords essen- 
tial to validity. The word " dispone " waa of this character 
before the |)«ssiag of the Titleii to Ijinds Act, and no convey- 
a4ic« of lands was eifectual if this word was not used. * 

Vwba Bunt interpretanda 'contra proferenteoL — Words 
are to be iritcrpreWd a^'junst the [wnwrn iisiii;^ tlicm Tliis 13 
*me of the rules observed in the interpretation of writs. 
Where the pei-sitn using common words is vulgar and illifemte, 
thoy are interpreted according to the general acceptation of 
such words ain(jng people uf the same claes as himeelf ; but if 
ho UB08 technical woi'ds aiwl formal expressions, they are con- 
atmed iiccording to their technical meaning and signification; 
the using of theui raises the prasumption of knowledge on bh 
part of tlidir iiH-jiuIn^'. 

Verbatim et literatiin. — Word for word, and letter for 
letter; an exact copy. 
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Verborum obligatio. — An nbligution constituted verbis; 

verbal obligjituia This was one of the classea of contracts 

tnong the RomanB, which incluJeii all contmL-ts or obligations 

ji the constitvition of wliicb ceiiaiii solemn and formal words 

■vcre nuccwtat-ily u&ed. For an example, see Stipuiatio; see 

gklso OWm/ti^/o, &c. 

Veredictum. — Venlic L 

Vergens ad inopiam- — Approiiclung to want or jnsolvflncy. 
Wliou a Jebtor is clearly verffens lui, iiwpiam, a creditor may 
ltig;aUy rcnort to certain mcnauros for the puqwse of protecting 
ilia interests wlneh would not otherwise hi; cnmpctent to him. 
*rhus, if the debtor be bound under a bill, the croditiir may, 
-jn oonsideration of his debtor's circtim stances, obtain a precept 
of arrestment on the bill before it becomes due, on which lie 
jay arrest any funds due to bis debtor. As this proceeding 
^■tinly allowed, however, aa a protective roeiiaure oi\ the part 
^?the creditor, he cannot, by action of furtbcomiujf or otUer- 
ivisc, render the arresti-d funds uvuihible to himseif until the 
bill falls due. Heritablo property may be adjudged undttr the 
same ciixuniHtanees in security, but, l:"eing merely a st^curity, 
it cauuot by the lapse of any length of time become au irre- 
deemable right. The fact of the debtor's being •vtxf&ns (id ino- 
piaia will he inferred fi-om different cii-cumstnuws in difTei'ent 
cases, and the proof of that fact will also, necesi^ioly, be varied. 
Veritas convicil. — The truth of the accusation. In actions 
■|^ damageK and solatium on account of libel, the i^nhts cfni- 
Wmifii, or truth of the alleged libel, is a defence competent to 
thii defender, and may Iw proved by biro if he has enfliciently 
averred it so as to entitle bini to an issue upon that point. 
For the most part, Huch a defence ia advanced in nuRwer to 
implied malice on the part of the allied lil>eller ; but it is fre- 
quently used to palliate his conduct, and with the vievr of 
Uiitig«.ting the damages to bo found due. It is doubtfiil 
whether in any case the mere verifas convivU, even when, 
proved, will wholly absolve the defender ; and in cases where 
the defender'^ conduct has been clearly malicious, it will not 
even go to mitigate thedamnges. 

Veritaa oonvioii, an exBusat. — Does the truth of a libel 
excuac its pubticsition? 

Versans in illicito. — Engaged in some imlawful occupa- 
tion ; performing an illegal act. 
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Vestita viro. — Clothed with a hnshiunL A. married 
woman is mu] to Iw tnttiitt vim, and so long as this coverture 
exists her person cannot be attached on civil diligence, unless 
that diligence proceeds upon a decree ad /(tcfum- prceetandum,, 
fitr the i>L'ifonnance of some act wliich she is bound to perform, 
and wliich cannot be validly i>erfonned except by herself ex 
gr., to enter the heir of her vassal, to produce or exhibit as a 
haver writings in her dwn cuhUmIv, etc. 

Vestitus et mundas muliebris. — A -woman's wearing 
apparel and omanients. Tlie»c are all included in a wife's 
■/Mirajihirnali'r 

Vi ant clam aat precario. — By force, by stoalth or other 
clandefttine means, or by importunate entreaty. Possesion of 
a subject obtained by any of these meani^ was regarded in the 
dvil law as vicioufi, and could not be defended by the pncto- 
rian interdict uti pfumdefis; the formula appropiiate to that 
interdi(!t expi-essly excepted from iU beuefit any possctisioa so 
obtained. 

Vi aut metn — By force or fear. See Ex vi, &c. 

Via.— CbiB of the chief rural servitudes of the civil law, 
which eutiUed the dominant owner to a right of way through 
the servieut owner's properly. It included both iter ttad aotu«, 
so that tl»e dtTiiinnnl owner had the rigJit of pasfiin^ either on 
foot or horseback, and also of driving a vehicle, cattle, or 
beasts of bui'dcn. along the servient tenement. 

Viaactionis. — By way of an action; by toeans of an 
action. 

Via &cti. — By means of nn act ; by personal act. "Hie 
course of both the jwjsitivy and ne^tive prescnption may T»a 
bniken off or interrupted by a protestation taken againnt the 
I)oasessor, that his possession sliall not hurt the right of him 
who protests. Tliis is cAlled, in common epoech, ciinl ini&r' 
m-piion, Ijocause it is attended with no violence ; and in our 
statutes it gets the name of an interruption via facti; because 
it is founded on the extrajudicial deed of hiio who intemipts." 
Ersk., B. 3, T. 7, § -l-O. 

Via juris. — By means of law. or legal process Interrup- 
tion of prescription by judicial proceedings is called interruption 
vm jurU; while iiit4.'rruption by meaus of an extrajudicial act 
is said to bo tna factL 

Vice veraar — Conversely. 
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Vicecomefr— The ancient name of tin? stioritf 

Vicecomitatus. — A sheritftiom or Rliira 

Vicem fructumn obtinere. — 'io ohiiun or hold the place of 
£ruit% This is said of interest, winch is i-ogurded as tby fruit 
or produce of money. Interest is therefore a part of a life- 
rcnter'B right, who is entitled t« the wtiola pixnluoB of the 
estate Uferenled ««?tw snlntUmliiu In respect of the chaiticter 
thus ^ven to interest, Krskine says " that a boua Jule |io*- 
esaor is as strongly entitled to retain interest aa natural fruits ;" 
Init this aecms not to be without doubt. Sec Ersk., R i, T. 
1, § 26. with notes api>endc'd hy Tx^iid Tvorj', and a previous 
editor 

Vide infra — See below. Used by way of referenoe. 

Vide supra — Sec above. Used by way of reference. 

Vidi scivi et andivi — I saw, knew, and heanl. Theso 
words formed part of the Imig doi^uet which the notary wa« 
fomaei'ly In uao to apjwnd to an instranient of aaainej they 
imported that he was personally pi-esciit on the ground when 
sn-sine was given, and that the factA nttest«'d iii the instniment 
he knew to be true from his liavingaeeu and heard them done 
and said. These wonis were essential to the validity of the 
instrument, and their want has been held fatal The long 
doquet was abolished, along with the ceremony of giving in- 
feftment then in use, by the Act 8 and Vie., cap. 35. 

Vigilantibus non dormieutibus jura subveninnt — -Jlie 
hiws lielp or asHiHt tliojRj wlio aj-e watxihful i)f their rights, not 
those who are careless of them. On this maxim pmfei*ence is 
given in coni|)Ctition to riglits which liavc been first peifected, 
and to diligences which have Vnxin first used j those who have 
lieen most watchful i)f their rights, and careful tu UHe t.}ie legal 
means for securing them, being best entitled to the benefits 
which the law confers or aflbnla Prescription is founded in 
purt upon this principle; for rights nrc cut olfliy prcsuriptiun 
as much hi jiamani of the negh,<et »tf the eu'ditor to enfoitt; 
hiii claim as a presumption of abandonment or dischtu^. A 
creditor, therefore, who fails to claim or enforce his right for 
forty years loses that right altogether ; njid one who carelessly 
allows another, for forty years, to hohi (»os.sesKion of Im land, 
or to use part of it iis a common passage or rojid, without 
iuterfming to protect his rights, mu»t thereafter Ios« his right 
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to tbo laud in the one caae, aiid in the other submit to tho 
aervitudo so iiw[uirwl. 

Vinculum pcraoiunim ab eodem stipite descendentinm. — 
Tlie bond uniting iHirsonM desoended ixom tlie tianie stouk. 
BellV Piin., !i 1047. 

Vindicatio- — TtiQ name given iu tho civil law to a real 
aotioi), ns op|>osc(] to condh^io, n ixirsonal action. It waa 
coiu]>et«>nt only u> tlie loal owner for recoveiy of the thing 
clniniud itiMilf, and only competent to him as against tlic per- 
son then in actuid possession. Jt applied alike to things cor- 
poreal and Incorpirrcu], and therefore might be the Ibnn of 
action adopted t«r recoveryiof a slave, or of a right of usufruct 
or servitude. It 19 common for tlic Latin jurists U> .speak of 
a ]3ersuu being able to vindicate a thing as a mode of assert- 
ing that be is the owner, the teat of ownership being, whetlier 
the tsupposed owner coiUd or could not claim the subject by 
vimliecttiii. See CUmdictio. 

Viri ferooes. — Fierce, iin))etuun«, and pAssionate men. 
Stoir. B. 4, T. 40, § 25. 

Vis aut metns qui cadit in constantem Timm. — A force or 
fear sufficient to ovorcnmo a man of tirninfiss and resolution. 
Force or icm; if liVtelled as a ground of reduction of a contract 
or ubligation induced by such means, must L>e of tlje chaiucv- 
ter described in tins phrase to be effectual ; but it is alwayH a 
iqu^tion of circumstances what amount of force, ur what 
threats fiupeiinducing fear, amount to the descripUou here 
givon. It must, however, be a force or fear wliich the person 
subjected to it could not ot the time, and iu the |>L'cuU)ir cir- 
cumstances, withstand ; and the bodily and mental couditiun 
of the persfm influenced, tlie particular nature of the Influence 
used, and thi^ wbolc surrounding circumst&uocs, arc tnl^cn iuU^ 
view ill oonsidering whctber tlie force or Sour was or wiw not 
8utBcient to overcome his will. See Kx vi, &.C. 

Vis major. — A gi-witer or superior power, iu reference 
to the subject treated of in the preceding phrase, vis vntji.n' 
signifies actual pei'sonal violence ; generally, however, it takes 
its literal .si;j;iiification. 

Vitium reale. — A iv»l detect. Where there is a real defect 
in the title to a subject, heritable or moveable, it afieots all 
singular succesRors or Bub^equent po69e6Mr& It is inmparahle 
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from the subject itec-lf, aiid therefore the most perfect bona 
fiKkji will nut reniorly the defect. See Lnltes retiU^, kc 

Viva voce.^ — Orally." 

Voces si^natSB. — Marked or formal words ; words of style 
which aiT c^*«nti/il, and which CHtinoi he supplied prreqiti- 
jtotUnH. Tliis plii-aftc h simUur iu import to Verba mlennia, 
which mo. 

Volenti nou fit u^uria. — To one consentin;? no wrung is 
dona The import of this intixini is, that that which, unau- 
thoritwd, wouM autount to wrongous injury, subjecting the 
doer of it in dimuiges to the penion injured, loses this chm-ao- 
ter, if the jwrsou suiferiug the diaadvontage or iujiiT}' constants 
to the |jerfoL-maiicc of tlie net Thus, it wim Kup[>osed to inflict 
nn injury upon » siip<^rior if hia vassal disponed more than 
hnlf of his laiids, and in the event of his doing so the su{ierior 
i^ecuvered the whole lands tm forfeited under the casualty of 
reciij^nition. But if tin- Kiij>erior consented to llie alienation 
of the vassal's lands, the cAsujilty of recognition was not in- 
curredf because no wrongous injury was supposed to arise to 
the superior from an act U> which he was a willing and con- 
scntiug party. To break down a neightHiur's fenee or wall, t<i 
build upon his land, or to do anything inflicting damage upon 
him, entitles him to reparation, because such acts are wiongoua 
and illegal ; but if his conBcnt Lo the act has been obtained, 
tfaJs takes away that which waa wrongous in it, and at same 
time takes awaj- all claim for rei>aration on account of it In- 
jnna siguilies. not ouly injury or damage, but Injury or damage 
WTOngously inflicted, and giving rise to a claim for reparation. 

Voluntariae jurisdictionia. — Of or pertaining to voluntary 
jurisdiction. .S*;o J"ri^li<-lw cortUiilmm- 

Voluntas testatoris. — The will or intention of a testator. 
in the interpretation of a will or eettl^ent, the intention of 
the testator, as it can be gathered from the whole strain and 
purpose of the doed, is to be chiefly regarded. Where tech- 
nical t«nns are used, however, they roust liear their technical 
signitication, and evidence that the testator did not iincK^r^land 
them, or that his intention was different from that whicli they 
teclniii^filly cxprpsH, c.'itiiii>t he received. 

Voluntatis non necessitatis- — A matter of choic«. and nttt 
nf neccwiity. 
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VOTUM 356 VULGO 

■ ' VotniucaptandsB mortis aliens. — An- earnest desire f<jr 
the death of another. Under the civil law, any paction by 
an heir concerning his aQcestor's estate daring that ancestoi-'s 
life, was ineflFectual, and held as invalid ; nor could an heir, 
during his ancestor's life, sell his spes euccessionis. Such 
transactions were regarded as contra bonos mores, as inducing, 
or likely to induce, an undue or improper desire for anotliers 
death. This rule does not prevail with us, for a spes succes- 
ewnis may form the subject of a valid sale. See Pactum 
corvinwm, &c. 

Vulgo qnsesiti- — Bastards ; frequently called in the civil 
law wlgo coTwepti. See SpuHL 
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